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Banks Not Liable Under “Impostor Rule” 


Presentation of a government check to it for payment with 
an express guaranty of prior indorsements amounts to a war- 
ranty that the signature of the payee was not forged but genu- 
ine. Breach of that warranty, by presenting a check on which 
the payee’s signature is a forgery, gives the government a 
right to recover from the guarantor when a payment is made. 
If the banks see that the very person to whom a check was is- 
sued and delivered has indorsed it in the form required, the in- 
dorsement is a genuine one, although the name used is a wrong 
one. They guarantee that the person to whom the check was 
issued has indorsed it, but not that the check was honestly pro- 
cured from the drawer. Such is the so-called “impostor rule.” 


In this case a woman rightly named Bertha Smith, using 
the name of Beulah Mitchell Gibbs, who was the widow of Ben 
Gibbs, Jr., a deceased soldier, and pretending to be that person, 
by applications and affidavits presented in correspondence with 
the Veterans’ Administration, secured from the Veterans’ 
Administration allowance to her as widow, in pursuance of 
which the series of checks in controversy were issued and de- 
livered to her. It was held that the banks which cashed the 
checks for the impostor could not be held liable under the “im- 
postor rule,” to the government on their guaranties of indorse- 
ment. This was decided by the United States Court of Ap- 
peals, Fifth Circuit, 175 Fed. Rep. (2d) 271, (affirming 79 
Fed. Supp. 450, 66 B. L. J. 158), in the case of United States 
v. Continental-American Bank & Trust Co. The opinion of 
the court is as follows: 


NOTE—PFor similar decisions see B. L. J. Digest (Fifth Edition) §588. 
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Appeal from United States District Court for the Western District 
of Louisiana; Gaston Louis Porterie, Judge. 

Two actions by the United States of America against the Conti- 
nental-American Bank & Trust Company and against the Mercantile 
National Bank at Dallas to recover on guaranties with indorsements 
made by defendants on six checks. From a judgment for defendants, 
79 F. Supp. 450, plaintiff appeals. 

Judgment affirmed. c 

Malcolm E. Lafargue, U. S. Atty., and Wm. J. Fleniken, Asst. 
U. S. Atty., Shreveport, La., and Paul A. Sweeney, Atty., Dept. of 
Justice, Washington, D. C., for appellant. 

Charles D. Egan and Clarence L. Yancey, Shreveport, La., for 


appellee. 
Before HUTCHESON, SIBLEY, and McCORD, Circuit Judges. 


PER CURIAM.—The decision of this court in this case, Conti- 
nental-American Bank et al. v. United States, 5 Cir., 161 F. 2d 935, is 
adhered to as the law of the case. Appellant still insists it is contrary 
to United States v. National Exchange Bank, 214 U. S. 302, 29 S. Ct. 
665, 53 L. Ed. 1006, 16 Ann. Cas. 1184; and Clearfield Trust Co. v. 
United States, 318 U. S. 368, 63 S. Ct. 573, 87 L. Ed. 838; and 
National Metropolitan Bank v. United States, 323 U. S. 454, 65 S. Ct. 
354, 89 L. Ed. 383. 

The facts found are that a woman rightly named Bertha Smith, 
using the name of Beulah Mitchell Gibbs, who was the widow of Ben 
Gibbs, Jr., a deceased soldier, and pretending to be that person, by 
applications and affidavits presented to in correspondence with the 
Veterans’ Administration, secured from the Veterans’ Administration 
allowances to her as widow, in pursuance of which the series of checks 
in controversy were issued and delivered to her. The finding is that, 
“After the issuance of the checks Bertha Smith, the identical person 
_ to whom the checks were issued and by whom the drawer (believing her 

to be Beulah Mitchell Gibbs, the unremarried widow of Ben Gibbs, Jr.) 
expected them to be cashed, endorsed them with a signature purporting 
to be the true and genuine signature of Beulah Mitchell Gibbs, the 
unremarried widow of Ben Gibbs, Jr., . . . and the bank knowing that 
the person present was the one physical person the Government desired 
to be paid and assuming her to be Beulah Mitchell Gibbs, . . . cashed 
the same...” The defendant Banks on their own indorsement col- 
lected them from the United States at the Federal Reserve Bank. The 
Banks’ indorsement read, “Prior Indorsements Guaranteed.” The 
Supreme Court in the National Metropolitan Bank case, supra, 323 
U. S. page 456, 65 S. Ct. page 355, 89 L. Ed. 883, referring to the 
Clearfield Trust Co. case said: “There we held that presentation of a 
government check to it for payment with an express guaranty of prior 
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indorsements amounts to a warranty that the signature of the payee 
was not forged but genuine. Breach of that warranty, we said, by 
presenting a check on which the payee’s signature is a forgery, gives 
the government a right to recover from the guarantor when payment 
is made.” ‘The real question here is whether these signatures are for- 
geries, or mere steps in a fraud. If the checks had been applied for by 
the true widow and had been issued to her and had come into the hands 
of Bertha Smith who was not the individual intended to be the payee, 
the indorsements would be forgeries. But here they were intended to 
go, as they did, to this very flesh and blood person as payee, though 
that intention was procured by fraudulent misrepresentation as to her 
name and status. The checks were delivered to her and intended for her, 
and though they were voidable for fraud, she was the payee. It is the 
province of the Veterans’ Administration to identify persons claiming 
veterans’ allowances, and to pass on the validity of their claims, and 
cause checks to be delivered to them. The banks do not have the burden 
of correcting a mistake made or detecting a fraud committed. If the 
banks see that the very person to whom a check was issued and de- 
livered has indorsed it in the form required, the indorsement is a genu- 
ine one, although the name used is a wrong one. They guarantee that 
the person to whom the check was issued has indorsed it, but not that 
the check was honestly procured from the drawer. Such is the so-called 
“impostor rule.” 7 Am. Jur., Banks, § 599. 

In United States v. National Exchange Bank, 214 U. S. 302, 29 
S. Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 1184, pension checks were 
issued on forged warrants to the persons named in the warrants and 
were sent to them, but one Munson got hold of the checks, forged the 
names of the several payees, and cashed them. He had not passed him- 
self off as a person entitled to a pension and had not been found en- 
titled to a check. He was not an impostor, but a common forger. The 
court did not refer to the “impostor rule.” 

In Clearfield Trust Co. v. United States, 318 U. S. 363, 63 S. Ct. 
573, 87 L. Ed. 838, a government check was sent by mail to a person 
the government truly owed. It was never received by the person to 
whom it was sent, but another person got it and indorsed the payee’s 
name without authority and it was collected through a bank under a 
guaranty of indorsements. This also was no case of imposture, but a 
simple case of forgery. 

In National Metropolitan Bank v. United States, 323 U. S. 454, 
65 S. Ct. 354, 89 L. Ed. 383, a clerk in a paymaster’s office falsely 
procured from the disbursing officer checks payable to living officers. 
He did not deliver them to the payees as it was his duty to do, but 
forged their names and’ cashed them. He had never presented himself 
as the person entitled and persuaded the drawer of the checks that he 
was entitled to be paid. He was not an impostor, but a forger. 
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In neither of these cases did the court consider the “impostor rule.” 
We have held it is applicable to government checks. To hold other- 
wise would tend to destroy negotiability and force the payee to present 
the check at a Federal Reserve Bank only, and there prove not only 
that the check was issued to him but also that he was the very person 
the government owed. 

Judgment affirmed. 


HUTCHESON, C. J. (dissenting). While I have no quarrel with 
my brothers for adhering to their former opinion as the law of the case, 
I do have a little one with them for having, in the former opinion, de- 
clared the law that way. 

Whatever may be said for the wisdom, the justice, and the au- 
thority of the “impostor rule,” as applied in varying situations to pri- 
vate parties, and especially to the case where the drawer is an indi- 
vidual and personally delivers the paper to the impostor, I am of the 
opinion that neither the principle of the rule, nor the authorities relied 
upon for it, are controlling here. It is correctly laid down in the for- 
mer opinion that, as to commercial paper issued by the United States, 
not local but federal law governs controversies arising with respect to 
it, and I am of the opinion that the Supreme Court cases on which the 
government relies require a contrary rule to that espoused by the 
majority. 

Being of that opinion, I will not further labor the point here other 
than to say that I find no basis in the record for the finding of the trial 
court, the majority opinion quotes, that the United States, the drawer, 
expected the checks to be cashed by Bertha Smith or endorsed by any- 
one other than the named payee, Beulah Mitchell Gibbs; none for the 
argument that though the bank endorsed the paper “prior endorse- 
ments guaranteed”, it should be relieved from the effect of that en- 
dorsement as that effect is declared in Clearfield Trust Co. v. United 
States, 318 U. S. 363, 63 S. Ct. 573, 87 L. Ed. 838. 

In stating, “It is the province of the Veterans’ Administration to 
identify persons claiming veterans’ allowances, and to pass on the 
validity of their claims, and cause checks to be delivered to them. The 
banks do not have the burden of correcting a mistake made or detecting 
a fraud committed,” the majority is so far right. When, however, it 
goes on to say that a bank, without knowing that the one who presents 
a government check for payment is the person named in the check, can 
guarantee that he is, without incurring any liability if he is not, is to 
state a proposition which, in my opinion, carries its own refutation on 
its face. It is true that “the banks do not have the burden of correcting 
a mistake made or detecting a fraud committed” if they do not assume 
it. It is not true, though, that they can voluntarily assume this burden, 
by guaranteeing as genuine the signature of a person who presents 
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himself as the payee named in the instrument, and then escape the con- 
sequences of that guarantee. 

There is some reason in the “impostor rule” when it is applied to 
a transaction in which the drawer deals personally with the impostor 
and with the bank, and thus furnishes the identification on which the 
bank relies. It is a far cry, though, from this situation to the one we 
have here. Here the government, dealing through agents and by mail 
over great distances and issuing countless checks to named, but not 
otherwise identified, payees, in no way undertakes to identify the payce 
to the bank, in no way misleads the bank into paying it, and guarantee- 
ing the endorsement of the payee. 

I feel that the public policy in favor of holding to their contract 
banks who take paper and guarantee prior endorsements in situations 
of this kind far outweighs the supposed, but in reality non-existent, 
equities here invoked in the bank’s favor, and so feeling, I respectfully 
dissent from a rule which allows a bank to make its own bed and then 
refuse to lie in it. 


Bank Liable for Paying Check on Forged Endorsement 


When a bank receives money to be checked out by a de- 
positor, it undertakes to pay out such money only as he shall 
order. ‘The depositor has the right to assume that the bank, 
before paying his check, will ascertain the genuineness of the 
endorsement. If it pays money on a forged or unauthorized 
signature, the depositor being free from blame or negligence, 
the bank and not the depositor must bear the loss. 

In the instant case payment was made by plaintiff’s check 
drawn on the defendant and payable to the “R. I. Store Fix- 
tures Co.” The next day the son of the owner of the latter 
company endorsed the check “R. I. Store Fixture Co.,” fol- 
lowed this endorsement with his signature “M. Kenner,” and 
cashed it at defendant’s bank. It was held that drawee bank 
was liable to maker for having paid out money upon the forged 
endorsement. The maker of the check intended to make the 
check payable to the company and not to the son personally 
under the name of the company. This was decided by the 
Supreme Court of Rhode Island in the case of Storti v. In- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §550. 
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dustrial Trust Co., 67 Atl. Rep. (2d) 697. The opinion of the 
court is as follows: 


Exceptions from Superior Court, Providence and Bristol Counties ; 
Charles A. Walsh, Presiding Judge. 

Action in assumpsit by Gerry Storti against the Industrial Trust 
Company to recover money paid out by defendant under alleged forged 
endorsements. The trial justice rendered a decision for the defendant, 
and plaintiff brings exceptions. 

Exception to decision sustained. 

Joseph Mainelli, Providence, for plaintiff. 

Hinckley, Allen, Tillinghast & Wheeler, Providence, for defendant. 


CAPOTOSTO, J.—This is an action in assumpsit to recover money 
paid out by the defendant under alleged forged endorsements upon two 
checks drawn by the plaintiff, a depositor of the defendant bank. The 
case was tried in the superior court before a justice thereof sitting 
without a jury, and at the conclusion of the evidence he rendered a de- 
cision for the defendant. The case is before us on plaintiff’s exception 
to that decision and to certain rulings during the trial. 

It appears in evidence that in February 1946 the plaintiff, needing 
fixtures to start a restaurant, went several times to the place of busi- 
ness of the Rhode Island Store Fixture Co. on North Main street in 
the city of Providence, which concern to his knowledge was conducted 
by “The Kenners.” A certificate of registration filed with the city 
clerk of Providence under the provisions of General Laws 1938, chap- 
ter 386, shows that the R. I. Store Fixture Co., hereinafter generally 
referred to as the company, was a trade-name and that Kate Kenner 
was its sole owner. The business of the company was apparently car- 
ried on by her husband Morris Kenner, who, acting under a power 
of attorney from his wife, had authority to endorse checks payable to 
the company as Morris Kenner or M. Kenner, attorney. 

Shortly after plaintiff’s visits to the company’s store he became 
acquainted, at an auction sale, with Max Kenner, a son of Kate and 
Morris Kenner. Believing that Max was connected with the company, 
the plaintiff informed him of his requirements and, following Max’s 
suggestion, he met him at the company’s store on North Main street 
to select the fixtures. On February 15, 1946 Max met the plaintiff at 
his place of business and wrote out.a contract of sale of certain fixtures 
therein described upon terms not necessary to mention here. The con- 
tract was written on paper with the printed heading, in letters almost 
half an inch high, “Rhode Island Store Fixture Co.,” followed by the 
words “Complete Store Outfitters” in smaller type. Underneath this 
heading was the address “168 North Main Street—Tel. DExter 5286— 
Providence, Rhode Island.” This was the same store that the plaintiff 
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knew as the Kenners’ place of business and where he went with Max to 
select the articles. 


The contract acknowledges payment of $500 and is signed “M. 
Kenner.” ‘That payment was made by plaintiff’s check of even date, 
February 15, 1946, drawn on the defendant and payable to the “R. I. 
Store Fixtures Co.” The next day Max endorsed the check “R. I. Store 
Fixture Co.,” followed this endorsement with the signature “M. Ken- 
ner,” and cashed it at defendant’s bank. 

Between February 15 and February 27 the plaintiff went to the 
company’s store several times and complained about the delay in de- 
livering the fixtures. On the day last mentioned Max called at the 
plaintiff’s place of business and told him that he could not deliver the 
fixtures because he required more money, whereupon the plaintiff gave 
him another check for $500 drawn on the defendant bearing that date 
and also payable to the company. In return therefor he was given a 
receipt, which Max wrote in his presence on the stationery of the com- 
pany hereinbefore described. Max signed the receipt “R. I. Store 
Fix—Co—M. Kenner.” This second check was endorsed by Max in 
the same manner as on the previous occasion and it was paid to him 
by the defendant on the same day. 


When only a few articles were thereafter delivered, the plaintiff 
again complained to Morris Kenner and, apparently receiving an un- 
satisfactory answer from him to the effect that Max was doing busi- 
ness for himself and not for the company, he notified the defendant 
that it had paid the two checks in question to the wrong person. Sev- 
eral conferences with defendant’s officials followed, in one of which its 
attorney told the plaintiff, according to the latter’s testimony. “not to 
give any of the fixtures back, to hold onto the fixtures. . . . not to give 
them up.” ‘This testimony was not denied. As no tangible result came 
from such conferences, the plaintiff instituted the present action. 


For an understanding of the situation disclosed by the record be- 
fore us it is necessary to refer briefly to the testimony of Morris Ken- 
ner and of Max Kenner, the latter being the only witness for the de- 
fendant. In his deposition, which was taken at the instance of the 
defendant but was put in evidence by the plaintiff, Morris Kenner 
testified that neither he nor the company knew anything about the con- 
tract for fixtures hereinbefore described, and that the company neither 
expected nor received any money from the plaintiff on that contract. 
He further testified that he sold some fixtures to his son Max to sell on 
his own account; that his son and not the plaintiff owed the company 
for those fixtures; that when Max spoke about the checks involved in 
this case the father told him to endorse the checks so that the latter 
could pay his bill; that he did not know whether Max used the com- 
pany’s letterheads in his personal dealings; and that the letterheads 
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upon which he wrote the contract and receipt herein mentioned were 
those of the company. Max Kenner’s testimony in substance was that 
he did business on his own with the plaintiff; that the company had 
nothing to do with the transaction; that he used the company’s name 
in carrying on his own business; and that he had authority from his 
father to receive and endorse checks made out in that name in trans- 
actions that did not concern the company. 

The trial justice based his decision on the ground that Max Ken- 
ner did business with the plaintiff “for” his father and mother “under 
the firm’s name”; that the father had authorized him to endorse the 
checks ; and that therefore the defendant was not liable. In our judg- 
ment the trial justice clearly misconceived the evidence, which when 
considered as a whole, conclusively leads to a contrary conclusion. We 
are not here concerned with whether Morris and Kate Kenner 
by their conduct held out Max as an agent of the company in 
the sale of the goods. It is plain to us that the plaintiff honestly be- 
lieved that he was doing business with the company; that Max deceit- 
fully induced him to continue in that belief; that the plaintiff intended 
to and did make the checks payable to the company and not to Max 
personally under such name; and that Max thereafter converted the 
money received on those checks to his own use and advantage. 


In this case the checks were not drawn to a fictitious or nonexistent 
person so as to be payable to bearer, nor are there intervening equities 
of third parties. Here the defendant, on direct application, paid 
checks of its depositor on an alleged forged or unauthorized endorse- 
ment of the payee therein named without making any inquiry in refer- 
ence thereto. When a bank receives money to be checked out by a de- 
positor, it undertakes to pay out such money only as he shall order. 
The depositor has the right to assume that the bank, before paying 
his check, will ascertain the genuineness of the endorsement. If it pays 
money on a forged or unauthorized signature, the depositor being 
free from blame or negligence, the bank and not the depositor must 
bear the loss. 

In the instant case the defendant concedes that the plaintiff was 
free from blame or negligence in the matter. It, however, contests 
liability on two grounds: first, that the plaintiff was dealing with Max 
Kenner individually and that Max, as he testified, was using the name 
of his mother’s business, hence the checks were really made payable to 
him and were properly collected by him; second, that the checks were 
payable to the R. I. Store Fixture Co. and that Rose Kenner, through 
her husband and manager, Morris Kenner, agreed to the collection of 
the checks by Max. Both of these contentions are entirely with- 
out merit. 


The first contention is unsound because, disregarding all the other 
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evidence in the case, defendant assumes that the testimony of Max is 
undisputed and credible, whereas as a matter of fact it is contradicted 
by evidence that seriously affects its credibility. It is clear that 
throughout this transaction the plaintiff was led by Max to believe 
that he was the agent of the company and that plaintiff was doing 
business with the company, the payee of the checks. For that reason, 
it is our judgment that the authorities cited by the defendant, which 
apply the so-called actual intent rule are inapplicable in the circum- 
stances here. See 22 A. L. R. 1229-1253 Annotation. The instant 
case is plainly governed by Tolman v. American National Bank, 22 
R. I. 462, 48 A. 480, 52 L. R. A. 877, 84 Am. St. Rep. 850. 

Defendant’s second contention is equally unsound in that it relies 
on an alleged grant of authority by Morris Kenner purporting to au- 
thorize Max to endorse and to cash the checks in question. Morris 
Kenner, himself only an agent, would have no such authority especially 
over checks which, according to his own testimony, were in payment 
for goods that neither he nor the company sold to the plaintiff. What- 
ever may be concluded as to the holding out of Max as an agent of the 
company in the sale, the evidence does not support the conclusion that 
as between the plaintiff and his depositary bank the plaintiff intended 
the checks for Max personally, or that Max was authorized to endorse 
and cash them for the company. 

The plaintiff’s exception to the decision of the tria] justice is sus- 
tained. In view of this conclusion plaintiff’s other exceptions need not 
be considered. The defendant may appear before this court on October 
3, 1949 and show cause, if any it has, why the case should not be re- 
mitted to the superior court with direction to enter judgment for the 
plaintiff in the sum of $1000. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts mwvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Attorney Does Not Have Implied Authority to Endorse 
Client’s Name by Himself as Attorney 





Pearcy v. First National Bank in Wichita, Supreme Court of Kansas, 208 Pac. 
Rep. (2d) 217 





Where suit was brought by the payee of a check to recover 
against a bank which honored the check upon an allegedly unau- 
thorized endorsement of payee’s attorney in his client’s name by 
himself as attorney, it was held that the attorney did not have im- 
plied authority to endorse check in this manner notwithstanding 
that check represents proceeds derived from a lawsuit in which 
attorney represented the client. 

It may be conceded that there are many occasions where by 
reason of emergency in protecting the client’s rights the attorney 
might be warranted in signing and cashing a check payable to his 
client’s order, or that he might have a lien on the proceeds which 
he would have a right to collect and withhold, or that there might 
be other circumstances warranting an inference he was authorized 
to endorse and collect the check, but none such are disclosed i in the 
instant case. 


Action by Ruth G. Pearcy against First National Bank in Wichita 
to recover against defendant the amount of check in which plaintiff was 
named as payee, and which defendant honored upon an allegedly un- 
authorized endorsement. From judgment sustaining demurrer to peti- 
tion, the plaintiff appeals. 

» Reversed and remanded with instructions. 

E. E. Sattgast, of Wichita (John Madden, Jr., of Wichita, on the 
brief), for appellant. 

W. D. Jochems, of Wichita (J. Wirth Sargent, Emmet A. Blaes, 
Roetzel Jochems, Robert G. Braden and S. C. Durbin, all of Wichita, on 
the brief), for appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §674. 
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THIELE, J.—This was an action brought by the payee of a check 
to recover against a bank which honored the check upon an allegedly un- 
authorized endorsement. The bank’s demurrer to the plaintiff's petition 
was sustained and she appeals. 

Preliminary pleadings and motions need not be noticed. In her 
amended petition, plaintiff alleged that on September 16, 1947, the clerk 
of the district court of Meade county issued a check drawn on a bank in 
Meade, payable to the order of Ruth G. Pearcy for $1,362.53, in pay- 
ment of proceeds in the hands of the clerk in the case of Pearcy v. 
Williams, case No. 4321; that the check was cashed by the defendant 
bank without the endorsement of the plaintiff and by some one other 
than the plaintiff, without her authority; that plaintiff never authorized 
the defendant bank to cash the check and did not authorize any one 
to endorse her name upon the check and to receive the proceeds; and 
that the defendant bank wrongfully and without authority cashed the 
check and paid the proceeds to some person other than the plaintiff, 
who at that time was acting without the authority of the plaintiff and 
that plaintiff was thereby deprived of the proceeds of $1,362.53, which 
were rightfully hers. Plaintiff further alleged that she is the same person 
as the plaintiff in Pearcy v. Williams, case No. 4321, in the district court 
of Meade County, Kansas, and that she was represented in that action 
by counsel, who were Cyrus Leland of Meade, Kansas, and Fred Hinkle 
of Wichita, Kansas. Plaintiff further alleged that she had made demand 
upon the defendant bank and that the demand was refused and that 
the defendant bank was indebted to her in the sum of $1,362.53 and 
interest, for which she prayed judgment. Attached to and made part of 
her petition was a copy of the check and for our purposes it was a check 
drawn by the clerk of the district court upon the First National Bank 
of Meade, payable to the order of Ruth G. Pearcy, for $1,362.53. In the 
lower left corner was a notation “Case No. 4321, For Pmt. as per Court 
Order Pearcy v. Williams.” The check bore endorsements, viz. “Ruth 
G. Pearcy By: Fred Hinkle her attorney” “Fred Hinkle,” and an en- 
dorsement by the defendant bank. 

The bank demurred to the amended petition for the reason that it 
did not state facts sufficient to constitute a cause of action. 

In support of the trial court’s ruling sustaining that demurrer, the 
bank contends that an attorney at law has implied authority to endorse 
his client’s name by himself as attorney and cash a check payable to 
his client, when the check represents proceeds derived from a lawsuit in 
which the attorney represented the client. In its brief the bank admits 
inability to find a Kansas case which passes on a like factual situation, 
and our attention is directed to decisions of this court said to have a 
bearing on the question, and to decisions from other states. 

The bank first directs our attention to Chamberlin Metal Weather- 
strip Co. v. Bank of Pleasanton, 107 Kan. 79, 190 P. 742, 12 A. L. R. 97. 








ee 





THE BANKING LAW JOURNAL 693 


In that case the plaintiff sent its agent out to contract for and supply 
materials, using a form of contract providing for payment to him in 
cash. In an instance he took a check in the name of the company. The 
agent endorsed the check by signing the company name by himself as 
agent and cashed it. The company sued the bank and recovered. This 
court reversed, holding that the principal could not compel the bank to 
pay it the amount of the check. A review of the evidence considered in 
that case shows a course of conduct warranting a conclusion that, inas- 
much as the agent was authorized to collect cash, and the bank’s cashier 
knew of his making and carrying out contracts, the mere use of the 
check as a ready means of collecting cash was so incidental and natural 
that for the bank to have refused payment would have amounted to an 
imputation against the commercial honesty of the company. There is 
no particular analogy to be drawn that the case supports the bank’s 
position. 

The bank also contends that lawyers are not ordinary agents and 
our attention is directed to the oath a lawyer takes on admission to the 
bar, to the canons of ethics, to statutory grounds for disbarment, and 
to the fact that lawyers are officers of the court and subject to disci- 
plinary power. We need not dwell upon the high standard of duty re- 
quired of an attorney for that is not decisive of the instant case. The 
relation of attorney and client is one of agency and the general rules of 
law that apply to agency apply to that relation. .7 C. J. S., Attorney 
and Client, § 67, page 850. 

The bank also directs attention to our statute respecting attor- 
ney’s liens and rights thereunder, but as there is nothing alleged to war- 
rant any discussion, the question will be passed. Neither shall we discuss 
at length argument predicated on Smith v. Ward, 161 Kan. 453, 169 
P. 2d 93, where it was held that where an attorney has recovered a judg- 
ment for his clients he has authority, by virtue of his employment, to 
receive payment and enter satisfaction of such judgment. Reference to 
that case will show it was a partition action in which an attorney re- 
ceived a check in his own name for moneys due his client; that he had 
a contract for fees and had withheld the proper amount thereunder; that 
there was no controversy between attorney and client, and that the 
whole issue was the power of the court to compel the attorney to re- 
fund the entire amount collected by him to the clerk of the court, who 
was ordered to make a redistribution by making separate checks to the 
individual persons entitled thereto. Although there is much said in that 
opinion concerning the relation of attorney and client, the question 
now before us is not treated. 

It may also be observed that in none of the cases mentioned is there 
any contention made or rule stated that authority of an agent, whether 
express or implied, is not a subject of proof, or if the facts are not in 
dispute, then a question of law based on those facts. 
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In 41 Am. Jur. p. 457, Pleading, § 238, it is said: 


“Tt is a universally recognized rule for which citation of authority is 
hardly needed that for the purpose of testing the sufficiency in law of the 
facts stated in a pleading, a demurrer thereto admits or confesses the 
truth of all the properly pleaded facts averred... .” . 

In support Sedan State Bank v. Stephenson, 150 Kan. 210, 92 P. 2d 
1, is cited. Under the rule stated the demurrer admits that some one, 
other than the plaintiff and without her authority, presented the check 
and received payment therefor from the defendant bank. | 

In 2 C. J. 427, 2 C. J. S., Agency, § 3, it is said that if an agent be 
appointed in terms, either oral or written, the agency is express; if he is 
not appointed in terms but the employment is implied as a matter of 
fact from the conduct of the parties and the circumstances of the case, 
the agency is implied. 

From the proven or conceded facts an implication is drawn that 
agency exists—it is inferred by reason of those facts that the agency 
extend further. Although the authorities take note of the difference be- 
tween inferences and presumptions, 20 Am. Jur. p. 165, Evidence, § 162, 
as a matter of fact they are often used interchangeably. And such pre- 
sumption or inference must give way when in conflict with the facts 
which have been established. Id. p. 164, § 160. 

In effect the bank asks the court to infer from the fact that Hinkle 
represented plaintiff. in the Meade county suit that he was her agent to 
sign her name to the check which the clerk of the court made, not to 
him, but to her. It may be conceded that there are many occasions 
where by reason of emergency in protecting the client’s rights the attor- 
ney might be warranted in signing and cashing a check payable to his 
client’s order, or that he might have a lien on the proceeds which he 
would have a right to collect and withhold, or that there might be other 
circumstances warranting an inference he was authorized to endorse and 
collect the check, but none such are disclosed by the amended petition 
before us. Nor is there anything pleaded that would warrant any infer- 
ence the bank, at the time it cashed the check, was aware of any course 
of dealing between the plaintiff and Mr. Hinkle. 

In Sedan State Bank v. Stephenson, supra, the action was upon a 
judgment. The answer alleged a discharge in bankruptcy. The plain- 
tiff’s demurrer to that answer was overruled and it appealed, raising 
the question of the sufficiency of the adjudication in bankruptcy. In dis- 
posing of the appeal this court said: 


“But we have no present need to study the purely legal aspects of 
this subject. Plaintiff demurred to the answer in which defendants 
specifically alleged that they had been duly and regularly discharged 
in bankruptcy from all their provable debts including the debt and judg- 
ment sued on. They also alleged that plaintiff had filed a claim in the 
bankruptcy court based on plaintiff’s judgment sued on, and that it had 
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been allowed by that court and that ‘defendants (were) discharged 
therefrom.’ 
“Plaintiff's demurrer to this answer conceded the truth of its perti- 
nent allegations. Phillips on Code Pleading [2d Ed.] §§ 83, 302; 49 C. J. 
362, 444-445; 21 R. C. L. 506. Counsel for plaintiff says that its de- 
murrer was based on the proposition that the bankruptcy of the partner- 
ship did not affect the liability of the appellees individually. That 
might or might not be correct as an abstract proposition. But to give 
countenance to that contention here would be to ask this court (or the 
trial court) to disbelieve the plain allegations of defendants’ answer. 
Mayhap what defendants pleaded could not be supported by the record. 
If so, the way to have met their pleading was by a reply containing a 
general denial, or by a motion requiring them to set out in full the order 
of the bankruptcy court which should show beyond cavil whether or not 
defendants had been individually discharged from all their provable 
debts including the one sued on in this action. As the issue was joined, 
the judgment of the district court was undoubtedly correct and must 
be affirmed. It is so ordered.” 150 Kan. loc. cit. 212, 92 P. 2d loc. cit. 2. 


In the case before us, if the trial court’s ruling be sustained, the 
plaintiff will not have any opportunity to show that the check payable 
to her was cashed by someone who had no authority to do so. She 
would be so precluded for the sole reason that her name was endorsed 
on the check by an attorney who had represented her in a lawsuit. Every 
fact would be resolved against her: and none would be resolved in her 
favor. 

When attacked by a’demurrer she was entitled to have her allegation 
of no authority to any person to cash a check payable to her order re- 
solved in her favor, and if any situation existed, as covered by the con- 
tentions made by the bank, it should have been pleaded as a matter of 
defense. 

The ruling of the trial court sustaining the demurrer is reversed and 
the cause remanded with instructions to overrule the demurrer. 


Bank Had Valid Pledge of Material 





Sampsell v. Security-First National Bank of Los Angeles, District Court of 
Appeal, California, 207 Pac. Rep. (2d) 1088 





Under Uniform Warehouse Receipts Act a warehouseman issuing 
a non-negotiable receipt which contains a recital that the goods 
stored are subject to a lien for charges, is entitled to a lien to the 
extent of such charges, even though the amount is not stated in the 
receipt. In this case it was held that the non-negotiable warehouse 
receipts held by the bank as security for the indebtedness of the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1592. 
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pledgor complied with the Uniform Warehouse Receipts Act and 
consequently bank had a valid pledge of the material notwithstand- 
ing fact that the receipts did not state the storage charges. 


Action by Paul W. Sampsell, as trustee in Bankruptcy for estate of 
Hamill-Jones Corporation, against Security-First National Bank of Los 
Angeles, and Lawrence Warehouse Company. A demurrer to complain- 
ant was sustained, and plaintiff appeals. Judgment affirmed. 

* McLaughlin, McGinley & Hanson, Craig, Weller & Laugharn, Los 
Angeles, for appellant. 

Roane Thorpe, Los Angeles, for respondent Security-First Nat'l Bank. 

Williamson & Wallace, San Francisco, for respondent Lawrence Ware- 
house Co. 


DORAN, J.—The instant controversy involves no disputed questions 
of fact. The appeal is concerned with the effect, if any, of Sections 1858b 
and f of the Civil Code upon certain warehouse receipts, and raises the 
question whether that code section was repealel by the Uniform Ware- 
house Receipts Act, adopted in 1909, Gen. Laws, Act 9059. 

According to appellant’s brief, the complaint sought recovery from 
respondents “for the value of building materials warehoused by a bank- 
rupt corporation known as Hamill-Jones Corporation with the respond- 
ent, Lawrence. Warehouse Company. This respondent, in turn, issued 
its (non-negotiable) warehouse receipts for such building materials to 
respondent bank, the pledgee, as security for an indebtedness from the 
bankrupt to such bank in the sum of $171,851.00 . . . All of these ware- 
house receipts were identical in form except that they covered different 

The warehouse company retained possession of the materials until a 
date between July 1, 1947 and September 10, 1947 after the bankrupt 
had become involved in the present proceedings, when it delivered pos- 
session to the respondent bank. On September 30, 1947, pursuant to 
stipulation and for the purpose of taking advantage of an advantageous 
market, the bank sold the building materials for the sum of $87,500.00, 
which amount the appellant trustee seeks to recover in this action. The 
complaint alleged insolvency of the bankrupt and that “both respond- 
ents had reasonable cause to believe that the bankrupt was insolvent” 
at the time the warehouse company delivered the materials to the bank. 

Appellant’s complaint was predicated upon the theory that the ware- 
house receipts were invalid for the reason, as stated in appellant’s brief, 
“that the warehouse company had failed to have the warehouse receipts 
show on their faces the rate of storage charges per month or per season, 
as required by Section 1858b of the Civil Code of California. Section 
1858f of the Civil Code makes it a felony to violate any of the provisions 
of Section 1858b.” A demurrer to the complaint was sustained, appel- 
lant chose not to amend, and this appeal followed. 
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It is appellant’s claim that since the warehouse receipts were void, 
“the pledge of the warehouse receipts was, likewise, void and that the 
bank acquired no lien on any of the building materials”; that the purpose 
of the suit “is to prevent such lender (the bank) from enjoying the 
preferential treatment as a valid lien claimant when its lien was void.” 

The questions presented by this appeal involve the following points: 

(1), “Are the provisions of Section 1858 of the Civil Code inconsist- 
ent with or repugnant to those of the Warehouse Receipts Act, so that 
the latter Act has repealed the code sections? 

(2), “If no such repeal were effected, then were not the warehouse 
receipts void as being issued in violation of a criminal statute (Section 
1858)? If they were void, was ey the pledge which depended upon 


them also void or unperfected . 
(3), “Did the provisions in the warehouse receipts substantially 


comply with the Civil Code sections?” 

Section 1858b of the Civil Code, enacted in 1905, requires that “all 
warehouse receipts must distinctly state on their face for what they are 
issued and its brands and distinguishing marks and the rate of storage 
per month or season,” Section 1858f fixes punishment for violation of 
such requirement, which act is designated a felony; it also makes the 
warehouseman liable in damages to any person aggrieved by such viola- 
tion. 

The Uniform Warehouse Receipts Act of 1909, Section 2, differs from 
the quoted Civil Code provision in merely requiring that “Warehouse 
receipts . .. must embody within (their) written or printed terms... . 
The rate of storage charges,” and makes the warehouseman liable for 
“all damage caused by the omission from a negotiable receipt of any of 
the terms herein required.” Sections 57 and 60 of the Uniform Act fur- 
ther provides that “This Act shall be so interpreted and construed as 
to effectuate its general purpose to make uniform the law of those states 
which enact it,” and specifies that “All acts or parts of acts inconsistent 
with this act are hereby repealed.” 

The warehouse receipts here in question are non-negotiable in char- 
acter, and the printed form, on its face, specifies that the stored building 
materials are “subject to lien for storage, handling, insurance and other 
charges as per contract and lease with the industry served.” It is re- 
spondents’ contention that the warehouse receipts are valid; that the 
Civil Code sections in question were repealed by the Warehouse Re- 
ceipts Act; that in any event the bank held a valid pledge of the goods 
in question, and that the subject of the pledge was not the warehouse 
receipts but the property covered thereby. 

Appellant’s contentions cannot be sustained. The relation of the 
Uniform Warehouse Receipts Act to the previously enacted sections of 
the Civil Code involved herein is not a new question. This matter, 
presented in one phase or another, has been before the courts on several 
different occasions, and the decisions in reference thereto have been un- 
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usually consistent. The rule applicable herein, is stated in Jewett v. 
City Transfer & Storage Co., 128 Cal. App. 556, 561, 18 P. 2d 351, 353, 
as follows: “Although in law the repeal of a statute by implication is not 
favored, when on comparison of the later law with the earlier statute it 
becomes apparent that the later law is a revision of the entire subject- 
matter embodied in the respective legislative acts, . . . the later law is 
deemed to supercede or repeal the earlier one. . . . Considering the pro- 
visions of the statute known as the Warehouse Receipts Act, it is ap- 
parent that its purpose was to revise the entire subject-matter relating 
to the general business of conducting a public warehouse.” These state- 
ments are not, as characterized by appellant, mere “careless dicta,” but 
constitute an enunciation of obvious truth. 


The case of Sampsell v. Lawrence Warehouse Co., 9 Cir., 167 F. 2d 
885, 887, upholding the validity of identical warehouse receipts issued by 
the defendant in the instant case, has received detailed attention from 
all parties hereto, and is set forth in full in appellant’s brief. There as 
here, the appellant bankruptcy trustee contended that the receipts con- 
ferred no rights on a pledgee bank for the reason that the rate of storage 
was not stated “on their face” as required by Sections 1858b and f of 
the California Civil Code. Although this decision constitutes no con- 
trolling authority in the state courts, the reasoning therein in reference 
to facts identical with those here presented is persuasive. Citing Jewett 
v. City Transfer & Storage Co., 128 Cal. App. 556, 18 P. 2d 351, herein- 
before mentioned, and other cases, the court in the Sampsell case said: 
“Tt is apparent that the intent of the California legislature in providing 
that the (Uniform Warehouse Receipts Act) act is to be interpreted to 
make uniform the law of the states which enacted it, is defeated if in 
California this warehouse receipt be held invalid. . . . We hold that the 
Act of 1905, section 1858 of the California Civil Code, penalizing the 
failure to state in the receipt the rate of storage is inconsistent with the 
Uniform Act and was thereby repealed in so far as affecting such ware- 
house receipts. It is a rational interpretation of the receipt, a contract 
embodying the law which makes it lawful and carries into effect the 
intention of the parties.” 


As said in one of respondents’ briefs, “there are no iron-clad rules of 
statutory construction. The primary task in each case is to determine 
the intent of the legislature passing the statute.” In the present con- 
troversy the legislative purpose is obvious and has received recognition 
in the cases cited. Such purpose, again quoting from respondents’ brief, 
“can hardly be realized if warehouse receipts, valid in all other jurisdic- 
tions, are invalid in California because of a statute which far antedates 
the Uniform Act.” 

It cannot have been the intention of the legislature to penalize the 
holder of warehouse receipts on the technical grounds urged by the ap- 
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‘ 


pellant. Viewed in the least favorable light the receipts here under con- 
sideration evidence a substantial compliance with the law; nor is it 
claimed that any prejudicial effect resulted to any person by reason of 
failure of the receipts to state “on their face” the full and complete de- 
tails relating to storage charges. 

In Boas v. DePue Warehouse Co., 69 Cal. App. 246, 250, 230 P. 980, 
981, the Court said: “A warehouseman issuing a non-negotiable receipt 
which contains, as here, a recital that the goods stored are subject to a 
lien for charges, is entitled to a lien to the extent of such charges, even 
though the amount is not stated in the receipt.” Although not dealing 
with the precise issue here presented, the opinion refers to the Uniform 
Warehouse Receipts Act involved herein, and bears out respondents’ 
argument that a liberal and reasonable interpretation of the law is 
called for. 


An examination of the cases cited by appellant reveals that such de- 
cisions are inapplicable to the present situation by reason of dissimilarity 
of the statutes and facts involved. Such is the case with Carter v. Sea- 
board Finance Co., Cal. App., 193 P. 2d 985, where the court held a con- 
ditional sales contract void because it did not comply with certain 
statutory requirements. Other cited cases present only general rules 
and precepts about which there can be no controversy. In none of these 
opinions is there anything to sustain appellant’s position, or which de- 
tracts from the principles and reasoning contained in the decisions here- 
inbefore mentioned. 


The Uniform Warehouse Receipts Act must be held to govern in the 
instant case; the receipts in question are not invalid and the pledge evi- 
denced thereby must be sustained. 

The judgment is affirmed. 


————————EEEE 


Deposit Did Not Escheat to State 





State v. McCoy, Supreme Court of Minnesota, 36 N. W. Rep. (2d) 386 





Where statute raises a presumption that funds which have been 
left on deposit, or otherwise, in a banking institution for 20 years 
without addition thereto, withdrawal therefrom, or any assertion of 
claim by the depositor thereof are abandoned, it was held that by 
answering the complaint of the state and appearing in this action 
to have the funds in question declared escheated, the depositor has 
effectively rebutted this presumption. The state’s burden of proving 
abandonment, therefore, has not been met. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §465. 
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Action by the Attorney General in the name of the State of Minne- 
sota against G. O. McCoy and Samuel Rettinger to have funds deposited 
in bank by defendant Rettinger, on behalf of himself and others, acting 
as trustees for beneficiaries of a trust, declared escheated. From an or- 
der denying motion for amended findings, or, in the alternative, for a 
new trial, defendants appeal. 

Reversed with directions. 

W. L. Hursh, of Minneapolis, for appellants. 

J. A. A. Burnquist, Atty. Gen., and George G. Edgerton, Sp. Asst. 
Atty. Gen., for respondent. 


FRANK T. GALLAGHER, J.—On May 8, 1915, defendant Samuel 
Rettinger, on behalf of himself, Bayard T. Shaver, and August C. Hehl, 
acting as trustees for beneficiaries of a trust who did not appear in this 
action, deposited $397.67 in the State Bank of Long Lake, Long Lake, 
Minnesota, and was issued a certificate of deposit, bearing four per cent 
interest and payable one year from date, to evidence the deposit. On 
November 1, 1917, Rettinger, on behalf of himself, Bayard T. Shaver, 
and August C. Hehl, acting as trustees for the same beneficiaries, de- 
posited $265 in the same bank and received the same type of certificate 
as evidence of that deposit. Both of these certificates are still outstand- 
ing and unpaid, and defendants have not dealt with the deposits by 
adding thereto or withdrawing therefrom from the date of the deposits 
to the time of the commencement of this action, June 11, 1947. Rettinger 
was given custody of these certificates, but he has since inadvertently 
lost or misplaced them. 


From the time when the original deposits were made until the com- 
mencement of this action, defendants had frequently discussed the mat- 
ter of these deposits among themselves, and, upon inquiry, Rettinger had 
reported to individual beneficiaries of the trust that the money was still 
on deposit. In 1946, the cashier of the bank spoke to Rettinger about 
the deposits and informed him that he would have to post a bond to get 
either the money or new certificates of deposit. Rettinger did nothing 
in this regard prior to this suit by the state. 


On June 11, 1947, the attorney general, in the name of the state, com- 
menced this action under M.S.A. § 48.525 to have the deposits declared 
escheated and to enforce the rights of the state. The procedural requisites 
under the statute were fulfilled, and defendants interposed an answer 
denying that they had abandoned the funds left on deposit. Section 
48.523 provides: 


“Any person who has left on deposit, or otherwise, with any banking 
institution or financial institution any funds or other property, and has 
not dealt therewith for a period of 20 years by adding thereto, with- 
drawing therefrom, or asserting any claim thereto, is presumed to have 
abandoned the same.” 
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The trial court found that the funds had been abandoned, and it 
concluded that the funds had therefore escheated to the state and that 
the state was entitled to them. Defendants moved for amended findings 
and conclusions or, in the alternative, for a new trial, and from the order 
denying that motion they appeal. 


1. Section 48.522 provides: 


“When any person abandons any funds or other property which have 
been left on deposit, or otherwise, with any banking institution or finan- 
cial institution, the same shall, with the increase and proceeds thereof, 
escheat to and become the property of the state.” 


The above section operates only upon abandoned funds and transfers 
title therein to the state. Therefore, the only question for our decision 
here is whether or not there was an abandonment of these funds and, as 
a consequence, an escheat to the state. Defendants contend that, since 
they have appeared and defended the action by the state to have these 
funds declared escheated, it cannot be said that they have abandoned 
the funds, and that therefore the trial court’s finding that “defendants, 
and each of them, have abandoned the funds” was not justified by the 
evidence. 

In a general sense, abandonment is the voluntary relinquishment, 
surrender, or disclaimer of a known property right, absolutely and with- 
out reference to any particular person or purpose. It involves two ele- 
ments—act and intention—and without the concurrence of these there 
can be no abandonment. There must be an actual relinquishment of 
possession accompanied by an intent to part permanently with property 
in the goods. Erickson v. Sinykin, 223 Minn. 232, 26 N. W. 2d 172, 170 
A. L. R. 697; 1 Am. Jur., Abandonment, § 2; 1 Dunnell, Dig. & Supp. § 1. 
Abandonment is an issue of fact and is determined by the trier of fact. 
State v. Northwestern Nat. Bank, 219 Minn. 471, 486, 18 N. W. 2d 569, 
577. Goods are abandoned when an owner, with specific intent to re- 
linquish his ownership in the property, casts the property aside, or when 
an owner who has accidentally lost his property ceases to look for it and 
gives it up as gone from him forever. Brown, Personal Property, § 6, p. 9. 

Findings of fact of a trial court are entitled to the same weight as the 
verdict of a jury and will not be reversed on appeal unless they are mani- 
festly and palpably contrary to the evidence. This rule applies whether 
the appeal is from a judgment or from an order granting or denying a 
new trial. Lipinski v. Lipinski, 227 Minn. 511, 35 N. W. 2d 708. 


Section 48.523 raises a statutory presumption that any person who 
has left funds on deposit, or otherwise, with any bank and has not dealt 
with these funds by adding thereto or withdrawing therefrom or assert- 
ing any claim thereto for a period of 20 years has abandoned them. 
This presumption, of course, is not evidence, but a rule of law dictating 
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decision on unopposed facts and shifting the burden of going forward 
with the evidence to the party against whom the presumption operates. 
State v. Northwestern Nat. Bank, 219 Minn. 471, 18 N. W. 2d 569, supra. 
Under the facts and circumstances of the instant case, this presumption 
operated to sustain the state’s original burden of proof and to shift the 
burden of going forward with the evidence to defendants. By their 
appearance in this action, defendants have rebutted this presumption 
and have shown that their intention never was to relinquish their claim 
to these funds. This intention is a necessary element of abandonment, 
and without it the state cannot establish the fact upon which its right 
depends. 
Section 48.527 provides in part: 


“Any person claiming to be legally entitled to any of the funds or 
other property involved in any action commenced under the provisions 
of section 48.525, who did not appear in said action, may, within a period 
of ten years after the entry of judgment therein, sue the state to recover 
the funds or other property of which it was alleged he was the owner 
or depositor, . . .” 


It cannot reasonably be contended that defendants, who answered 
the state’s complaint and appeared in this action to contest the state’s 
claim of abandonment, should, by the terms of § 48.527, forfeit their right 
under that statute and be in a worse position than if they had failed to 
answer the complaint, but had appeared within the next ten years to 
assert their claim to the fund. In spite of their appearance and in spite 
of the evidence introduced by defendants at the trial to show their in- 
tention to continue to exercise dominion over the fund, the trial court 
found that defendants had abandoned the fund. Outside of the presump- 
tion raised by the statute, which defendants have rebutted effectively, 
we find no evidence in the record to support this finding. 

2. Where the facts of a case are in dispute, this court will not make 
or amend findings of the trial court, or even remand a case with direc- 
tions that the findings be amended in accordance with this court’s de- 
cision. However, where possible within the limits of this court’s appel- 
late jurisdiction, the merits of a case will be determined, Droege v. 
Brockmeyer, 214 Minn. 182, 7 N. W. 2d 538; Penn. Anthracite Mining 
Co. v. Clarkson Securities Co., 205 Minn. 517, 520-521, 287 N. W. 15, 
17, and a new trial will not be granted simply because the findings of 
the trial court are not supported by-the evidence if proper findings can 
be directed by the supreme court without injustice to the parties. Cf. 
Hunt v. Meeker County Abstract & Loan Co., 135 Minn. 134, 160 
N. W. 496. 

In the instant case there is no need for a new trial. The case is there- 
fore reversed with directions to amend the findings and conclusions to 
show that there was no abandonment. 





| 
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So ordered. 
An Appeal from Clerk’s Taxation of Costs: 


PER CURIAM.—Appeal from clerk’s taxation of costs against the 
state and in favor of defendants. The basis of the objection is that the 
state was acting in its sovereign capacity and that no costs or disburse- 
ments should be taxed against the sovereign in the proceedings involved, 
and for the further reason that such taxation is not expressly authorized 
by statute. 

The attorney general, in the name of the state, commenced the action 
under M.S.A. § 48.525 to-have the deposits declared escheated and to 
enforce the rights of the state. As stated in our opinion in the case, the 
procedural requisites under the statute in connection with the com- 
mencement of the action were fulfilled, and defendants’ answer denying 
that they had abandoned the funds left on deposit in the State Bank of 
Long Lake, Long Lake, Minnesota. We held that there had been no 
abandonment of the funds, and the order of the district court was re- 
versed with directions to find that therd was no abandonment. 

The principal question involved here in connection with the taxation 
of costs is whether the state was acting in its sovereign capacity or 
whether it was involved in an ordinary action for the recovery of money 
or property. 

In State v. Buckman, 95 Minn. 272, 104 N. W. 240, 289, it was held 
that the state was liable for costs and disbursements in a civil action 
brought by it to recover damages for trespass alleged to have been com- 
mitted upon its lands by defendant. A demurrer to the complaint was 
interposed, which was sustained by the trial court and affirmed on ap- 
peal. Defendant then gave notice of taxation of costs and disbursements, 
to which the state objected on the ground that no costs or disbursements 
except clerk’s fees were taxable against the state. The clerk’s taxation 
of costs in favor of defendant was affirmed. 

The rule in the Buckman case as to taxation of costs and disburse- 
ments controlled in State v. Fullerton, 124 Minn. 151, 144 N. W. 755, 
where the state attempted to recover $18,372.75 from the treasurer of 
the state board of medical examiners. There, the trial court sustained 
defendant’s demurrer to the complaint, which was affirmed by this court. 
The clerk’s taxation of costs and disbursements in favor of defendant 
was also affirmed. The court said, 124 Minn. 154, 144 N. W. 756: 


“, .. The present action is not, strictly speaking, one by the state in 
its governmental capacity, any more than was the Buckman Case. Each 
proceeded upon the theory of an alleged property right; in the Buckman 
Case, the right to damages for trespass upon state lands, and in this 
case, the right to money alleged to be the property of the state and to 
be wrongfully detained by the defendant. The governmental authority 
was not involved in either action. Such authority is involved in penal 
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actions, in those to enforce the payment of taxes. (State v. Northwest- 
ern Elevator Co., 101 Minn. 192, 112 N. W. 68, 1142), or to determine 
the legality of the organization of a municipal subdivision of the state. 
(State ex rel. Simpson v. Village of Dover, 113 Minn. 452, 130 N. W. 
74, 539), but not in an ordinary action for the recovery of money or 


property.” : 
In State ex rel. Smiley v. Holm, 186 Minn. 331, 243 N. W. 133, it was 


held that costs and disbursements were not taxable in this court against 
the secretary of state when his conduct involved in the litigation per- 
tained to his governmental duties in the interest of the state. In that 
case, the secretary of state, presumably acting under the advice of the 
attorney general, was administering his office in obedience to a resolution 
which the governor had vetoed, but it was claimed that the veto was 
ineffectual. This court, in State ex rel. Smiley v. Holm, 184 Minn. 228, 
238 N. W. 494, sustained the contention of the secretary of state, and 
costs and disbursements were taxed against relator in the sum of $69.25, 
which he paid. Relator later appealed from a final judgment, which was 
affirmed by this court in State ex rel. Smiley v. Holm, 184 Minn. 647, 
238 N. W. 792. This judgment was reversed upon review by the United 
States Supreme Court. Smiley v. Holm, 285 U. S. 355, 52 S. Ct. 397, 76 
L. Ed. 795. After the case was returned to this court, relator, upon no- 
tice, applied to the clerk for taxation of costs and disbursements aggre- 
gating $283.25, including the $69.25. The clerk construed the secretary’s 
conduct as the acts of a constitutional officer of the state in relation to 
governmental affairs of the state and disallowed the application. Relator 
then appealed. Relator taxed costs in the United States Supreme Court. 
Under a rule in that court, costs and disbursements are taxed against a 
state just the same as against any other litigant. Fairmont Creamery 
Co. v. Minnesota, 275 U.S. 70, 48 S. Ct. 97, 72 L. Ed. 168. That is not 
true in this court. In that case we said, 186 Minn. 332, 243 N. W. 133: 


“When the state acts in its sovereign capacity, costs and disburse- 
ments cannot be taxed against it. Respondent here acted for the public. 
He represented the state. For all practical purposes he was the state. 
His error in judgment does not change the situation. It is only in ex- 
ceptional cases that the state is liable for costs and disbursements. While 
acting in its sovereign character it is immune; but when it descends to 
the level of those with whom it associates and interests itself in property 
and proprietary rights as distinguished from governmental prerogatives, 


it subjects itself to the same liability for costs and disbursements as any. 


litigant. The statute which allows costs and disbursements ‘in every 
action,’ G. S. 1923, 2 Mason, 1927, § 9473, [M. S. A. § 549.04], is subject 
to this exception in favor of sovereignty.” 


It appears to us that the rule applied in the Buckman and Fullerton 
cases is applicable here. The state proceeded upon the theory of an 
alleged property right—the right to have thé funds involved escheat to 
the state in the event that they had been abandoned. If the state had 








— 
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prevailed and no one had claimed the abandoned funds within the statu- 
tory time, the state rightfully would be entitled to the money. For that 
reason, it appears to us that this is not an action in the nature of a 
penalty, such as one to enforce the payment of taxes, but that it is an 
ordinary action for the recovery of money or property. 

The clerk’s taxation of costs and disbursements is affirmed. 


Payment of Notes By Bankrupt Did Not 
Constitute Voidable “Preference’’ 





Fenold v. Green, United States Court of Appeals, Second Circuit, 175 Fed. 
Rep. (2d) 247 





An endorser, guarantor or surety of a bankrupt’s note may be the 
recipient of a voidable preference if he knows or has reasonable cause 
to believe that the maker of the note is insolvent at the date of its 
payment. When an indorsement is without recourse, the indorser is 
under no contingent obligation to pay note if the maker defaults. 
However, an indorsement “without recourse” does not absolve thé 
indorser from liability for breach of the implied warranty that he 
“has no knowledge of any fact which would impair the validity of 
the ‘galmaaaaal or render it valueless” which every qualified indorser 
makes. 


In this case payee sold skins to the bankrupt and received the 
bankrupt’s promissory notes for the purchase price thereof. Payee 
forthwith transferred the notes “without recourse” to Federal Factors 
Corp., which in turn assigned them to its bank. There was no find- 
ing that payee had direct knowledge of the bankrupt’s insolvent con- 
dition at the time the notes were sold. Consequently, the payment 
of the notes by maker within four months of filing of his petition in 
bankruptcy did not constitute a voidable “preference” recoverable 
from payee by maker’s trustee in bankruptcy. 


Appeal from the United States District Court for the Southern Dis- 
trict Court of New York. 

Action by Maurice S. Fenold, trustee in bankruptcy of Samuel Kauf- 
man, Inc., to recover voidable preferences alleged to have received by 
the defendants Murray Green and Ida Green, a partnership trading as 
Murray Green Co., wherein said defendants impleaded Federal Factors 
Corp. From a judgment awarding the plaintiff recovery against the 
defendants and dismissing their cross-complaint against thé impleaded 
defendant, they appeal. 

Reversed in part. 

David I. Michaelson, New York City, for appellants. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $142. 
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Abraham Silverstein, New York City, for plaintiff-appellee. 

Solomon §. Leff, New York City (David Haar, New York City, of 
counsel) , for impleaded defendant-appellee. 

Before L. HAND, Chief Judge, and SWAN and FRANK, Circuit 


Judges. 


SWAN, C.J.—This is an appeal from a judgment for the plaintiff in 
an action brought by a trustee in bankruptcy to recover from the appel- 
lants preferential payments under section 60, sub, b, of the Bankruptcy 
Act, 11 U.S. C. A. § 96, sub. b. The case was tried to the court without 
a jury. The material facts as found by the trial judge are as follows: 

The bankrupt, Samuel Kaufman, Inc., was a manufacturing furrier. 
The defendants Green who will be referred to as Green & Co. were dealers 
in fur skins. In February 1945 Green & Co. sold skins to the bankrupt 
and received the bankrupt’s promissory notes for the purchase price 
thereof. Green & Co. forthwith transferred the notes “without re- 
course” to Federal Factors Corp. which in turn assigned them to its 
bank. One of the notes for $1150 was paid by the bankrupt on July 1, 
1945, which date was less than four months before the filing on October 
29th of the petition on which the bankrupt was adjudicated.1 In May 
1945 Green & Co. made a second sale of skins to the bankrupt and re- 
ceived therefor its note for $1,000. This note followed the same course 
as above described with respect to the February note. It was paid on 
September 5, 1945. The trial court found that at the date of payment 
of each of the aforesaid notes aggregating $2,150, Green & Co. knew or 
had reasonable cause to believe that the bankrupt was then insolvent 
“and that a preferential payment was then being made to or for their 
benefit.” Accordingly judgment was awarded the plaintiff against Green 
& Co. for $2,150 plus interest. Federal Factors Corp. had been impleaded 
as a third party defendant on the theory that if Green & Co. should be 
held liable they would have a right over against Federal Factors. The 
court made no finding as to the knowledge or belief of Federal Factors 
as to the bankrupt’s insolvency. Green & Co.’s cross-complaint was 
dismissed. From such dismissal as well as from the plaintiff's recovery 
against them, Green & Co. have appealed. 

Under section 60, sub. b. a preferential payment made within four 
months of bankruptcy may be avoided by the trustee “if the creditor 
receiving it or to be benefited thereby,” has, at the time when the trans- 
fer is made, reasonable cause to believe that the debtor is insolvent. It 
is settled law that an endorser, guarantor or surety of a bankrupt’s note 
may be the recipient of a voidable preference if he knows or has reason- 


able cause to believe that the maker of the note is insolvent at the date 





1 The other note received in the February sale was paid on June 21, 1945. As this 
antedated the bankruptcy by more than four months, the trustee’s suit did not seek 
recovery of that payment. 
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of its payment. Collier on Bankruptcy, 14th Ed., § 60.17. This is be- 
cause the indorser, guarantor or surety is “benefited” by the payment 
since it discharges his contingent liability. When an indorsement is 
without recourse, the indorser is under no contingent obligation to pay 
if the maker defaults.2, Hence he receives no benefit from the payment 
of the note. Judge Fee was of opinion, however, that the bankrupt’s 
payment of its notes discharged a liability to Federal Factors which 
Green & Co. had assumed by the written contract pursuant to which 
the notes were assigned without recourse. By that contract Green & 
Co. warranted that the notes are “free from any defense, discount, 
allowance, offset or claim of any kind whatsoever.” This clause plainly 
refers to defenses, offsets or claims which the maker of the notes may 
assert. It cannot be interpreted to include a warranty of the maker’s 
solvency. The contingency that the note may not be paid at maturity 
is dealt with in paragraph 4 of the agreement, and in that event “there 
shall be no claim whatsoever against the undersigned [Green & Co.] 
thereon,” with certain exceptions not now relevant. The notes were 
valid obligations of the maker; if the maker had failed to pay them at 
maturity, Federal Factors could not have fallen back on Green & Co. 
However, an indorsement “without recourse” does not absolve the 
indorser from liability for breach of the implied warranty that he “has 
no knowledge of any fact which would impair the validity of the instru- 
ment or render it valueless,” which every qualified indorser makes. Sec. 
115 (4), N. Y. Negotiable Instruments Law. Hence the argument can 
be made that since Green & Co. knew, at the time the notes were as- 
signed, of the maker’s shaky financial condition, Federal Factors had 
grounds for an action against the appellant on the implied warranty, and 
therefore the latter was benefited by the payment of the notes. In cases 
dealing with preferences, the creditor is charged with the duty of making 
reasonably diligent inquiry as to his debtor’s solvency. Pender v. Chat- 
ham Phenix National Bank, 2 Cir., 58 F. 2d 968, 970. But it does not 
follow from this that before transferring a note a qualified indorser owes 
to the transferee a similar duty of investigating the maker’s financial 
condition or tracking down mere suspicions as to his insolvent status. In 
the absence of some fraudulent representation or concealment of infor- 
mation of the maker’s insolvency the rule of caveat emptor applies in 
the sale of an instrument indorsed “without recourse.” Bank of Otter- 
ville v. Bank of Boonville, 223 Mo. App. 572, 16 S. W. 2d 702. In the 
case at bar there was no finding that Green & Co. had direct knowledge 
of the bankrupt’s insolvent condition at the time the notes were sold.® 





2 Sec. 68, N.Y.Negotiable Instruments Law, Consol.Laws, c. 38; Daniel on Negotiable 
Instruments, 7th Ed., Vol. 2 § 783. 

8 The finding of the court below that Green & Co. “knew or had reasonable cause to 
yr ve that the bankrupt was insolvent was specifically confined to the times of payment 
of the notes. 
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Indeed, the evidence shows that before the purchase was consummated, 
Green & Co. requested Federal Factors to check for itself the credit of 
the maker, and that Federal Factors did in fact obtain financial reports 
of the bankrupt’s credit rating. Appellant was not required to go fur- 
ther and impart vague conjectures or personal suspicions regarding the 
bankrupt’s financial condition. Consequently, as Green & Co. was not 
responsible for the payment of the notes and did not break either its 
express or implied warranty, the payments did not benefit it, and there 
is no basis for holding it to be the recipient of voidable preferences. The 
judgment is reversed and the plaintiff’s complaint dismissed; dismissal 
of the cross-complaint is affirmed. 


Payee of Check Held Not Holder In Due Course 





Alpert v. City Motor Sales, Inc., City Court of Albany, 90 N. Y. Supp. 
(2d) 479 





A check drawn by the plaintiff to the order of the defendant im- 
ported on its face that the money represented by it was the plaintiff's 
property and that the plaintiff was paying it to the defendant. In 
this case plaintiff drew a check upon his account in bank payable to 
defendant in the amount of $600. This check was delivered by 
maker to third person who represented to maker that he could pur- 
chase a new automobile for him from defendant and that it was nec- 
essary to make a down payment of $600 upon this car. The check 
was given for that purpose. 

It was held that the third person had no apparent title to the check 
and was therefore to be regarded as the agent of the plaintiff for 
the purpose of delivering the plaintiff’s check to defendant. Under 
the provisions of the Negotiable Instruments Law, the burden was 
cast upon the defendant to prove that he, or some person under 
whom he claimed, acquired title to the check as a holder in due 
course. This he could not do because the check itself was construc- 
tive notice that the funds it represented were funds of the plaintiff 
which could not be applied in payment of the agent’s personal in- 
debtedness without inquiry of the principal. Such an inquiry might 
well have disclosed immediately the purpose for which the check 
was delivered. The defendant was therefore chargeable with knowl- 
edge of that fact. 


Action for money had and received by Morris Alpert against City 
Motor Sales, Inc. 


Judgment for plaintiff. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §629. 
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Leonard L. Rosenthal, Albany, for plaintiff. 
Joseph Besch, Jr., Albany for defendant. 


HERZOG, J.—In March of 1948, the plaintiff drew a check upon his 
account in the National Commercial Bank and Trust Company of Al- 
bany payable to the defendant, in the amount of $600. This check was 
delivered to one William Huson. It appears that Huson had represented 
to the plaintiff that he could purchase a new automobile for him from 
the defendant and that it was necessary to make a down payment of 
$600 upon this car. The check was given for that purpose. The plain- 
tiff had previously bought a car through Huson, who was a patient of 
Dr. Alpert. 

During March, the defendant had loaned Huson $1,200 upon Hu- 
son’s automobile, which had been left with the defendant as security. 
Payments were made upon this account from time to time. On March 
29th, Huson gave Mr. Huff, the General Manager of the defendant, the 
$600 check of the plaintiff. He said, at that time, to Mr. Huff, “That’s 
the kind of friends I have; I can borrow money when I need it,” and 
represented to Huff that the money had been loaned to him for the 
purpose of paying his debt to the defendant. This was credited to Hu- 
son’s account and a short time later the debt was paid in full and his 
car released. 

After the car had been released, the plaintiff called the defendant to 
ascertain when he could expect a new car. The above facts were then 
brought to light and this action was commenced for moneys had and 
received. 

The defense is that the defendant was a holder in due course of the 
check of the plaintiff. Thus, the question whether or not a payee of a 
check can be a holder in due course is again before the court. This had 
been considered an open question in New York State. However, in my 
opinion, the question has been conclusively determined by the Court 
of Appeals in Munn v. Boasberg, 292 N. Y. 5, at pages 8 and 9, 53 N. 
E. 2d 371, 373, when the court said, speaking through Judge Thacher: 


“We think the court erred in dismissing the complaint and refusing 
the plaintiff's request to go to the jury. The check, being drawn by the 
plaintiff to the order of the defendant, imported on its face that the 
money represented by it was the plaintiff's property and that the plain- 
tiff, not Shuman, was paying it to the defendant. Shuman had no ap- 
parent title to the check and was therefore to be regarded as the agent 
of the plaintiff for the purpose of delivering the plaintiff’s check to the 
defendant. ... 

“Under the provisions of the Negotiable Instruments Law, Consol. 
Laws c. 38, the burden was cast upon the defendant to prove that he, 
or some person under whom he claimed, acquired title to the check as a 
holder in due course (§ 98). This he could not do because the check 
itself was constructive notice that the funds it represented were funds of 
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the plaintiff which could not be applied in payment of the agent’s per- 
sonal indebtedness without inquiry of the principal. Such an inquiry 
might well have disclosed immediately the purpose for which the check 
was delivered. The defendant was therefore chargeable with knowledge 


of that fact... .” 


No language could be stronger than this. However, the defendant 
asserts that this case is distinguishable from the present case because 
there was some relationship between all the parties in the Munn case. I 
think that the attempted distinction is specious and the Munn case is 
determinative of the issues here. This should settle this matter but for 
the criticisms of such a holding which appears in Beutel’s Brannan Ne- 
gotiable Instruments Law, 7th Ed., Sec. 52, pp. 685, 687. Mr. Beutel, 
speaking of another case than the Munn decision, has said, at page 687; 
“It would indeed be regrettable if a court of the greatest commercial 
state had taken a position so contrary to the great weight of authority, 
both at common law and under the Negotiable Instruments Law... .” 


However, compare the discussion of this same problem in Wabash 


Valley Trust Co. v. Fisher, 220 Ind. 133, 41 N. E. 2d 352, 142 A. L. R. 
489 by A. M. Swarthout. In both these authorities, there is an extended 
consideration of all the authorities in New York State, and I think no 
further discussion is necessary after the decision of the Court of Appeals 
in the Munn case, supra. 

The reasoning of our higher court seems sound. It follows the pre- 
cedents of this State. The language of Hathaway v. County of Dela- 
ware, 185 N. Y. 368, 372-3, 78 N. E. 153, 155, 138 L. R. A., N. S., 273, 113 
Am. St. Rep. 909 is apt. “There was an earmark on the money which 
the defendant received and the plaintiffs’ check was diverted in that, 
while it was given as a loan to defendant, it was used to pay Woodruff's 
debt. Had the plaintiffs given Woodruff money and the defendant re- 
ceived it in good faith without knowledge how it was obtained, doubtless 
the plaintiffs could not recover. I assume that if they had given a check 
to Woodruff’s order the money could not be reclaimed after payment 
even if plaintiffs could have successfully resisted an action brought on 
the check... .” 

There must be some distinction between money and other instru- 
ments of exchange, and I think that our court has brought a stop to the 
extension of the rules which bring checks in almost the same category 
as money. 

I am admitting the conversations of Huson and Huff; I am over- 
ruling the objection to the conversations between Huson and Huff on 
the authority of Munn v. Boasberg, supra, and find, as a matter of law 
and fact, that the defendant was not holder in due course. Judgment 
for the plaintiff in the sum of $600 together with interest thereon from 
March 29, 1948. 





| 
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Delivery of Stock Certificate Not a Valid 
“Gift Inter Vivos” 





Hill v. Hill, Supreme Judicial Court of Maine, 67 Atl. Rep. (2d) 533 





To constitute a valid gift inter vivos, the giver must part with all 
present and future dominion over the property given. There must 
be a delivery to the donee or to someone for the donee; and the gift 
must be absolute and irrevocable, without any reference to its taking 
effect at some future period. 

In this case the stock, which bore an assignment in usual form 
to the donee, was placed by the donor in an envelope on which the 
attorney had typed the following inscription with the name of the 
attorney: “This envelope contains Certificate of Stock, Trull Hospi- 
tal, 150 shares, Paul S. Hill, dated November 16, 1923, assigned to 
Dr. Paul Stanley Hill, Jr.. March 15, 1935, for delivery to Dr. Paul 
Stanley Hill, Jr. upon the decease of Paul S. Hill. Delivered to me 
this second day of April 1941 by Paul S. Hill for delivery as above 
stated.” It was held that the delivery of the stock certificate to the 
stockholder’s attorney was not a valid “gift inter vivos” since the 
son had no knowledge of such delivery. The stockholder continued 
his active interest in the corporation and was negotiating for a sale 
of the corporation at the time of his death. 


Action by Alice M. Hill, executrix of the will of Paul S. Hill against 
Paul S. Hill, Jr., and Trull Hospital, to recover certain shares of stock 
as property of the estate. From a decree for defendants, the plaintiff 
appeals. 

Appeal sustained and case remanded for entry of a decree in con- 
formity with opinion. 

Before MURCHIE, C. J. and FELLOWS, MERRILL, and WIL- 
LIAMSON, JJ. 

Berman, Berman & Wermick, Portland, Vincent L. Hennessey, Bos- 
ton, Massachusetts, for plaintiff. 

Linnell, Brown, Perkins, Thompson & Hinckley, Portland, for de- 
fendant Paul S. Hill, Jr. 

Margaret Currie, Saco, for Trull Hospital. 


WILLIAMSON, J.—The case arises on appeal from a decree in 
equity upholding a gift inter vivos of certain corporate stock by plain- 
tiff’s testator (the donor) to the defendant, Paul S. Hill, Jr. (the donee) . 
Delivery of the stock is not in dispute. The issue is: Was there error 
in finding the donor had the requisite intention to make a valid gift inter 
vivos? The appeal is sustained. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §605. 
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The donor was the owner of one-half of the capital stock, or one 
hundred and fifty shares, of the Trull Hospital, a corporation. In 1941 
he conferred with an attorney at law about the disposition of his estate. 
The attorney was requested to accept delivery of the certificate repre- 
senting the one hundred and fifty shares of stock and “to hold that cer- 
tificate during his life and upon his death to deliver it to his son, Stanley 
Hill, Jr. (the donee) .” The attorney testified: “He (the donor) said he 
wanted to fix his affairs for his son and his wife in a manner which would 
cause them the least inconvenience after he died,” and further, “He (the 
donor), said he wished to fix things for his widow and his son with the 
least inconvenience to them. He said that making the stock over to be 
held until his death and executing the deed to be held until his death 
would enable his son, upon his death, to have possession of the stock 
in the course of the administration of the hospital, and would enable his 
wife to have immediate possession of the Pool property; then they would 
not be obliged to wait for the course of administration.” 

The attorney informed the donor “that he, of course, was putting 
that (meaning the stock) entirely out of his hands, out of his control, 
it would have to remain so”; 

The stock, which bore an assignment in usual form to the donee, 
was placed by the donor in an envelope on which the attorney had 
typed the following inscription with the name of the attorney: 


“This envelope contains Certificate of Stock, Trull Hospital, 150 
shares, Paul S. Hill, dated November 16, 1923, assigned to Dr. Paul 
. Stanley Hill, Jr. March 15, 1935, for delivery to Dr. Paul Stanley Hill, 
Jr. upon the decease of Paul S. Hill. Delivered to me this second day 
of April, 1941 by Paul S. Hill for delivery as above stated.” 


The envelope was sealed and delivered by the donor to the attorney, 
who retained possession until after the donor’s death. At the same time 
the attorney gave to the donor a signed receipt, as follows: 


“Received from Dr. Paul S. Hill one Certificate of Stock, Trull Hos- 
pital, one hundred and fifty shares, dated November 16, 1923, for deliv- 
ery according to instructions given. 

April 2, 1941.” 


As part of the same transaction, the donor requested the attorney to 
prepare a deed conveying certain real estate to his wife, to be held by the 
attorney during his lifetime and delivered upon his death to his wife, 
and a will leaving his entire estate to his wife. 

On the following day the deed and will were executed and were left 
with the attorney. The will, which was allowed in 1947, reads insofar 
as the donee is concerned, as follows: 


“TI leave my best wishes to my son, Paul S. Hill, Jr. who is well sit- 
uated in life and whom I have gladly assisted.” 
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From the delivery of the stock in 1941 until his death in 1947, the 
donor continued his active interest in the management and operation 
of the Hospital. Negotiations by the donor for the sale of the Hospital 
were in progress at the time of his death. 


So far as the record discloses, the delivery of the stock and the in- 
structions to the attorney were known only to the donor and the at- 
torney. 


There is no suggestion of fraud in the case and, as before stated, the 
issue is whether or not the donor at the time the stock was delivered to 
the attorney had the requisite intention to make a valid gift inter vivos. 

The law applicable to gifts inter vivos is fully stated in Rose v. Os- 
borne, 133 Me. 497, 500-501, 180 A. 315, 317. 


“ “To constitute a valid gift inter vivos, the giver must part with all 
present and future dominion over the property given. He cannot give 
it and at the same time retain the ownership of it. There must be a 
delivery to the donee or to someone for the donee; and the gift must 
be absolute and irrevocable, without any reference to its taking effect at 
some future period.’ Norway Savings Bank v. Marriam, et als., 88 Me. 
146, on page 149, 33 A. 840, 841. 


“Delivery to the donee is not enough unless accompanied with an in- 
tent to surrender all present and future dominion over the property. The 
burden to prove the gift is on the donee.” 


In. Barstow et al. v. Tetlow, 115 Me. 96, 99, 97 A. 829, 831, the 
court said: 


“If the intention be that the gift is to take effect only at the death 
of the donor, it is ineffectual, because that would be an attempted testa- 
mentary disposition of property which can be accomplished only by 
means of a valid will.” 


The retention of a life interest in the property by the donor does not 
defeat a gift. For example, dividends on stock. In re Chapple’s Estate, 
332 Pa. 168, 2 A. 2d 719, 121 A. L. R. 422; Woolley v. Taylor, 45 Utah 
227, 144 P. 1094; Fall River National Bank v. Estes, 279 Mass. 380, 181 
N. E. 242. 

The requisite intention, as set forth in Eddy v. Pinder, 131 Me. 139, 
143, 159 A. 727, must clearly appear; and evidence of such intention, for 
reasons stated in Gledhill v. McCoombs, 110 Me. 341, 86 A. 247,.45 
L. R. A. N. S. 726, Ann. Cas. 1914 D, 294, should be full, clear and 
convincing. 

In Tripp v. McCurdy, 121 Me., 194, 116 A. 217, involving a gift in- 
ter vivos by a deed delivered to a third party, Chief Justice Cornish, 
after pointing out that the intent of the grantor or donor is the controll- 
ing factor, said 121 Me. on page 197, 116 A. on page 219: 
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“Whether or not‘delivery to a third person is absolute and irrevocable 
or qualified and revocable depends in the first instance upon the inten- 
tion of the grantor, and that is to be gleaned from his words and acts at 
the time, the attendant circumstances and from his subsequent conduct.” 


The intention of the donor to make an absolute, irrevocable, and 
complete delivery of the stock rests upon the inferences to be drawn 
from the statement to him by the attorney to the effect he was putting 
the stock entirely beyond his control, and from the fact that he executed 
a will leaving nothing to the donee. 

Apart from these facts and whatever inference may be drawn there- 
from, the case is substantially like Eddy v. Pinder, supra, in which de- 
livery of a deed by a grantor to his attorney, with instructions to de- 
liver it to the grantee after his decease, with no one having knowledge 
of the transaction except the grantor and his attorney, was held not to 
be a valid gift inter vivos. 

In executing his will the donor no doubt had in mind the delivery 
of the stock and deed to the attorney. The will, however, is consistent 
either with a completed gift of the stock or with an attempt to pass 
ownership of the stock and the real estate, not then, but at the donor’s 
death, to avoid delay and inconvenience of administration. 

The statement by the attorney about putting the stock beyond the 
donor’s control remains the only fact on which to base by inference an 
intent on the part of the donor to make a present gift. The statement 
is unsupported by any other evidence clearly pointing to such intent. 

The intention by the donor to make a gift inter vivos was not clearly 
manifested. The light thrown upon his intention at the time of the de- 
livery by his subsequent acts, and particularly by his continued active 
interest in the Hospital, his failure to disclose a gift, and the negotiations 
for sale, makes clear and indeed compelling, the inference that the donor 
did not intend to make a gift inter vivos but to make a gift to take effect 
at his death in evasion of the statue of wills. The statement by the 
attorney, above referred to, provides too narrow a base for an inference 
that the donor intended, to use the words of the decree, “said stock to 
become the property of (the donee) subject only to his life interest.” 

Facts, here lacking, pointing to a completed gift, distinguish the 
following cases from the present situation. The gift was known to the 
donee, in Tripp v. McCurdy, supra. The certificate of deposit had been 
transferred to the donee’s name, in Streeper v. Myers, 132 Ohio St. 322, 
7 N. E. 2d 554. There was a memorandum that the stock was the prop- 
erty of the donee in Woolley v. Taylor, supra. Delivery was made by 
the donor to the donee in Gledhill v. McCoombs, supra, and In re Chap- 
. ple’s Estate, supra. The deed contained a reservation of a life estate in 
Dickerson v. Dickerson, 322 Ill. 492, 153 N. E. 740. 

In Innes v. Potter, 130 Minn. $20, 153 N. W. 604, 3 A. L. R. 896, the 
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stock assigned to the donee, and a letter from the donor to the donee 
stating that the donor had transferred the stock to the donee, were de- 
posited with a third party for delivery to the donee after the donor’s 
death. In the present case there is no such memorandum. 

In our opinion, the finding by the single justice was clearly wrong, 
and the appellant has sustained his burden of showing the error. Brick- 
ley v. Leonard, 129 Me. 94, 149 A. 833; Gatchell v. Gatchell, 127 Me. 
328, 143 A. 169; Holmes v. Vigue, 133 Me. 50, 173 A. 816. 

The transaction must fail as a gift inter vivos. It was an attempted 
testamentary disposition. 


“There is but one way of making a testamentary disposition of prop- 
erty, and that is by will; the statute of wills was invented and adopted 
for the express purpose of establishing a legally defined procedure to be 
employed in giving post mortem effects to an ante mortem disposal of 
property.” Maine Savings Bank v. Welch, 121 Me. 49, 51, 115 A. 545. 


The single justice erred in finding that plaintiff’s testator intended 
the stock to become the property of the defendant, Paul S. Hill Jr., sub- 
ject only to his life interest; that the delivery of the stock to the attorney 
was absolute, unqualified and irrevocable; and that title thereby passed 
to the defendant, Paul S. Hill, Jr. 

The stock was the property of the plaintiff’s testator at his decease. 
The certificate is to be delivered by the defendant to the plaintiff in her 
capacity as executrix. The plaintiff is entitled to costs against the de- 
fendant, Paul S. Hill, Jr. 


Appeal sustained. 
Remanded for entry of a decree, in accordance herewith. 





Statute of Limitations Not Bar to Action on 
Promissory Note Against Indorser Out of State 





Upton v. Heiselt Construction Co., Supreme Court of Utah, 
208 Pac. Rep. (2d) 945 





The six year period of statute of limitations which ran on prom- 
issory note did not run in favor of defendant indorser who had been 
out of state more than one month and twenty-four days during the 
six year period, and consequently action on note was not barred as 
to the indorser. Under the statute providing that person secondarily 
liable on instrument is discharged by discharge of a prior party, run- 
ning of statute of limitations against maker of note was not a “dis- 
charge” which would prevent recovery from indorser. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1406. 
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Action by A. E. Upton against Heiselt Construction Company and 
L. H. Heiselt on a note and to foreclose a mortgage. From a judgment 
for plaintiff, L. H. Heiselt appeals and from a judgment for Heiselt Con- 
struction Company, the plaintiff cross-appeals. 

Affirmed. 

Roberts & Roberts, Salt Lake City, for appellant. 

William J. Christensen, Salt Lake City, Charles Welch, Jr., Salt Lake 
City, for respondent and cross-appellant. 

J. D. Skeen, Attorney at Law, Utah Oil Building, Salt Lake City, 
for respondent on cross-appeal. 


PRATT, C.J—This action was commenced by the respondent and 
cross-appellant, A. E. Upton. . Its foundation is a promissory note se- 
cured by a mortgage on certain real property situated in Salt Lake City, 
Utah. .The promissory note is dated May 15, 1936, and is payable with- 
in one year. The note is signed as follows: 


HEISELT CONSTRUCTION CO. 
By L. H. Heiselt/s/ 
President 


The instrument is indorsed on the back as follows: 


“I, we or either of us, hereby guarantee the payment of the within 
note, waiving demand, presentment for payment, notice of dishonor, 
protest and notice of protest. 

“L. H. Heiselt /s/ 

“Pay to the order of A. E. Upton without recourse on me. 

“Elmer H. Peterson/s/” 


The mortgage, given to secure the note is dated May, 1936. It contains 
the following provision: 


“The mortgagor agrees to pay all taxes and assessments on said 
premises, and the sum of reasonable Dollars attorney’s fees in case of 
foreclosure.” 


This action was commenced on July 9, 1943, some 6 years 1 month 
and 24 days after the note fell due. Plaintiff prayed judgment in the 
sum of $3,000 and interest and attorney’s fees and also for a decree of 
foreclosure of the mortgage. 

The note was made at Denver, Colorado, and was payable at the 
National City Bank of Denver, Colorado. 

The defendants admitted making the note but raised the defense 
that the action is barred by the Statute of Limitations, Section 104— 
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2—22 (2), U. C. A. 1943. There were other pleadings in the case, but 
as they are not before us on this appeal we shall not discuss them. 

Plaintiff replied to the defense of the Statute of Limitations, that 
defendant Heiselt Construction Company paid taxes on the mortgaged 
property pursuant to the mortgage agreement and therefore that this 
payment tolled the statute—Section 104—2—22 (2). 

The court held that the Statute of Limitations had run in favor of 
the Heiselt Construction Company, but that it had not run in favor 
of the indorser, L. H. Heiselt, who divided his time during the six years, 
one month and twenty-four days, between Colorado, Utah, and Cali- 
fornia. Accordingly, judgment was rendered in favor of plaintiff and 
against defendant Heiselt personally. 

Defendant Heiselt has appealed from this judgment. Plaintiff Up- 
ton has cross appealed from the failure to give a judgment against the 
Heiselt Construction Company. 

Defendant Heiselt by his appeal relies upon three assignments of 
error, which raise two questions: (1) Whether or not the evidence justi- 
fied the finding and conclusion that L. H. Heiselt had been out of Utah, 
Colorado and California during the six year period of limitations when 
the statute would have run against the note in excess of one month and 
twenty-four days; and (2) Whether or not the court can render a judg- 
ment against an indorser, when the cause of action against the maker is 
barred by the Statute of Limitations—this in view of Section 61—1— 
122, U. C. A. 1943? (See quotation hereafter.) 

Plaintiff Upton in his cross appeal raises two questions by his assign- 
ments of error: (1) Even though the Statute of Limitations has run on 
the note, should not the court have entered a decree of foreclosure on 
the mortgage; and (2) Does payment of taxes by the mortgagor toll the 
statute of limitations where the mortgagor by a specific covenant in the 
mortgage agrees to pay the taxes? 


(1) Was defendant L. H. Heiselt in or out of the state? The sub- 
stance of the testimony given by him is that he did not live in any one 
of the three states mentioned for a period of six years during the period 
in controversy. In fact, he answered in the negative, a question as to 
whether he had lived in any of the three states a total of six years. 


(2) Can the court render a judgment against an indorser when the 
cause of action against the maker is barred by the statute of limitations? 
This presents a more serious question, and one upon which the authori- 
ties are in conflict. Section 61—1—122, U. C. A. 1943, reads in part 
as follows: 

_ “A person secondarily liable on the instrument is discharged: 


“(1) By any act which discharges the instrument... . 
“(3) By the discharge of a prior party.” 
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In determining this question we have available to us certain interpre- 
tations of this same section by courts of other jurisdictions, since Section 
61—1—122, U. C. A. 1943, is adopted from Section 120 of the Uniform 
Negotiable Instruments Law. The use of the word “discharge” as ap- 
plicable to the statute of limitations of this state will be covered later. 

There have been decisions from courts of some of the states where 
the Uniform Negotiable Instruments Law has been adopted which fur- 
nish us a guide at least to the arguments on either side. 

In the case of First National Bank of Shenandoah v. Drake, 185 Iowa 
879, 171 N. W. 115, the Iowa Supreme Court held that the discharge of 
the maker of the note by the statute of limitations also discharged the 
guarantor, who as a non-resident was not otherwise protected by the 
statute. The case seems to have been controlled almost entirely, how- 
ever, by the decision of an Iowa case decided prior to the passage of the 
Negotiable Instruments Law; that of Auchanpaugh v. Schmidt, 70 Iowa 
642, 27 N. W. 805, 59 Am. Rep. 459, from the same jurisdiction, which 
held that a claim barred by the statute of limitations against the princi- 
pal debtor was also barred against a surety. This latter case was clearly 
a minority view prior to the Uniform Negotiable Instruments Law. 

The contrary view was taken in the case of Romero v. Hopewell, 28 
N. M. 259, 210 P. 231, wherein it was held that discharge in subsection 
(3) contemplates some affirmative act or release on the part of the 
holder and not a discharge by his mere failure to act. Similarly also in 
the case of Finance Corp. of New England v. Parker, 251 Mass. 372, 146 
N. E. 696. Other cases not involving the statute of limitations, but in- 
volving other types of discharge not by act of the holder are the follow- 
ing: Everding &-Farrell v. Toft, 82 Or. 1, 150 P. 757, 160 P. 1160; Brooks 
v. American National Bank of Beaumont, Tex. Civ. App., 103 S. W. 2d 
246; Corn Exchange National Bank v. Taubel, 113 N. J. L., 605, 175 A. 
55; Silverman v. Rubenstein, Sup., 162 N. Y. S. 733; Bromberg v. Self, 16 
Ala. App. 627, 80 So. 631; Highleyman v. McDowell Motor Car Co., 202 
Mo. App. 221, 216 S. W. 52; Petri v. Manny, 99 Wash. 601, 170 P. 127, 1 
A. L. R. 1595; Howard v. First National Bank, 270 Ky. 586, 110 S. W. 
2d 293; Roberts v. Chappel, 63 Ohio App. 397, 26 N. E. 2d 930, and 
others. 

The cases cited set out the arguments pro and con. The numerical 
weight of authority appears to favor the interpretation that discharge 
under subsection (1) and (3) refers to discharge only by act of the 
holder and does not refer to discharge by operation of law. 

The running of the statute of limitations is not truly a discharge in 
any event. It is only a bar to the remedy, where it is plead. 34 Am. Jur. 
314, Sec. 400. American Theater Co. v. Glassman, 95 Utah 303, 80 P. 
2d 922. We conclude that there has been no discharge under the facts 
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of this case which would allow persons secondarily liable to escape that 
liability under Section 61—1—122, U. C. A. 1943. 


Whether L. H. Heiselt had greater liability than that of an indorser 
we need not determine. His liability in any event was-at least that of 
an indorser of the instrument. Hutson v. Rankin, 36 Idaho 169, 213 P. 
345, 33 A. L. R. 91; Jaronko v. Czerwinski, 117 Conn. 15, 166 A. 388, 90 
A. L. R. 299; and Ramish v. Woodruff, Cal., 28 P. 2d 360, 91 A. L. R. 684. 


The argument is advanced by the appellant that the respondent has 
pleaded a Colorado Statute of Limitations by way of answer and coun- 
terclaim, of which, the appellant is entitled to take advantage. The 
statute referred to, however, even if this is true, and even if the Colo- 
rado statute of limitations would change the result, is not a statute which 
is applicable to this type situation. The statute in question was one 
which was plead as a defense to pleadings concerning a claim that a 
partnership existed between the parties, and has no reference to obliga- 
tions such as this, which are covered by another Colorado statute. See 
the case of Simon v. Wilnes, 97 Colo. 78, 47 P. 2d 406. It is unnecessary 
for us to further consider this point. 


We pass then to a consideration of the cross-appeal. The contention 
under the cross-appeal is that although the same statute of limitations 
period applies to notes and mortgages in Utah, and that thus a recov- 
ery would be barred at the same time ordinarily; that nevertheless, in 
the present case the statute of limitations has been tolled as to the mort- 
gage, and he is entitled to foreclose the mortgage even though the note 
is barred. The acts claimed as having tolled the statute are the pay- 
ment of taxes by the mortgagor. The terms of the mortgage provide 
that the mortgagor should pay the taxes and assessments. 

Section 104—2—45, U. C. A. 1943, provides: 


“In any case founded on contract, when any part of the principal or 
interest shall have been paid, or an acknowledgment of an existing 
liability, debt or claim, or any promise to pay the same, shall have been 
made, an action may be brought within the period prescribed for the 
same after such payment, acknowledgment or promise; but such ac- 
knowledgment or promise must be in writing, signed by the party to be 
charged thereby. When a right of action is barred by the provisions of 
any statute, it shall be unavailable either as a cause of action or ground 
of defense.” 


The payment of taxes is an obligation of property ownership, and is 
an act necessary in order to preserve and protect one’s property. It is 
an equivocal act so far as recognition of any contract obligation is con- 
cerned, in that it is an act which would be performed by the property 
owner without regard to the existence or non-existence of an obligation 
on a note and mortgage. His payment of taxes does not of itself indi- 
cate that he had in mind that there was an outstanding contractual ob- 
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ligation requiring him to make that payment. He could well make such 
a payment and have in mind that he was under no contractual obligation 
to do so. It is reasonable to say, then, that the mere payment of taxes 
by the property owner is not of sufficient probative value to indicate the 
existence of a contractual obligation to do so, and, therefore, does not 
constitute a payment under Section 104—2—45, U. C. A. 1943, which 
will toll the statute of limitations. There is nothing in the record which 
would indicate that the payment of taxes in this case should be regarded 
as a payment on the principal amount of any obligation. It thus be- 
comes unnecessary for the court to consider the other aspect of the cross- 
appeal—whether an action might be had to foreclose a mortgage at all, 
where the note is barred by the statute of limitations. 

The court’s attention is called to the case of Hess v. Anger, 53 Utah 
186, 177 P. 232; as supporting the view that payment of taxes prevents 
the running of the statute of limitations. That case does not support 
the cross-appellant’s position. A different fact situation was there pre- 
sented, and other matters included, in addition to payment of taxes. 

Judgment of the lower court is affirmed. Costs on appeal to the re- 
spondent. Costs on cross-appeal to respondent on cross-appeal. 


WADE, WOLFE, LATIMER, and McDONOUGH, JJ., concur. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates, descent, distribution and corporate fiduciaries 





Apportionment of Trust Income; Tree Farming 





First National Bank of Mobile v. Wefel, Alabama Supreme Court, 1 Div. 343 

The English rule of law pertaining to tree farming was adopted in 
this case to give to trust income beneficiaries the proceeds from the 
periodic sale of timber on the land constituting the trust corpus, where 
the settlor of the trust had been a tree farmer and had practiced the 
same methods of tree farming as the trustees continued to do after the 
settlor’s death. 


Equitable Conversion 





In re Haak, Pennsylvania Orphans’ Court, Erie County, No. 122 


Testator authorized, empowered and directed his executor “as soon 
as convenient after my death to sell at the best price all those certain 
premises and to divide the net proceeds derived therefrom to the follow- 
ing organizations.” The clause provides for the sale of the properties 
“as soon as convenient after my death.” These words worked a con- 
version of the real estate as of the date of decedent’s death and the 
devisees as entitled to the rents from the time of death of decedent until 
such time as the power of sale is exercised. 


Commissions of Deceased Individual Trustee 





Trumbull Estate, Pennsylvania Orphan’s’ Court, Montgomery County, 
No. 36,118 

Although, as a general rule, a trustee is not entitled to charge com- 
mission on the corpus of a trust until the termination thereof, an excep- 
tion to this rule arises where the relationship of the trustee to the trust 
is terminated by the trustee’s death. In such circumstances, the estate 
of the deceased trustee is entitled to receive commissions commensurate 
with the services performed, and the responsibility incurred with the 
length of time during which his services and responsibility continued. 
Consequently, upon the death of an individual trustee, the court found 
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that in view of the considerable amount of principal assets involved in 
this case and the fact that the individual trustee rendered competent 
and valuable services with respect thereto for a period of twenty years, 
the individual trustee’s estate was entitled to recover reasonable com- 
pensation for his services, and that a commission of one and one-half 
per cent on principal assets upon which no executors’ commissions were 
charged was fair and reasonable. 


Distribution of Accrued Income of Common Trust Funds 





Ruling of Board of Governors of Federal Reserve System, 14 Federal Register 
; 3392 

A bank operating a common trust fund may not advance either its 
own funds or uninvested trust funds to the common trust fund in order 
to distribute accrued but uncollected income of the common trust fund. 
An advance of the bank’s own funds or of uninvested funds from other 
trusts would give the bank an interest in the assets of the common trust 
fund other than in its fiduciary capacity. The acquisition of such an 
interest is prohibited by Section 11(c) and 17(a) of Regulation F under 
the Federal Reserve Act. 


Executors’ Commissions 





Liachowitz Estate, Pennsylvania Orphans’ Court, Northumberland County, 
66 District and County Reports 343 

Testatrix nominated two persons “to be the executors of this, my 
last will and testament, the former at a commission or executor’s fee of 
one thousand ($1,000) dollars and the latter at a commission or execu- 
tor’s fee of five hundred ($500.00) dollars in testimony thereof.” It is 
well settled that executors who qualify as such and enter upon the settle- 
ment of a decedent’s estate are ordinarily bound by the provisions of 
the will in respect to compensation; courts are reluctant to allow com- 
missions in excess of that provided under the will unless the said executors 
have been compelled to perform extraordinary services. The adminis- 
tration of the particular estate involved herein necessitated the perform- 
ance of unusual services on the part of the executors. Because the 
testatrix had travelled from place to place frequently, it was necessary 
for the executors to spend considerable time collecting the widespread 
assets of the decedent. This entailed a great deal of time searching 
through numerous boxes and packages belonging to decedent. The 
will did not specify the place of residence of the legatees and it was 
necessary for the executors to spend a tremendous amount of time on 
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investigations in order to locate those who were entitled to participate 


under the will. For these extraordinary services, the court allowed the 
executors additional compensation. 


Dual Loyalty of Trustee 





In re Farrell, N. Y. Surrogate’s Court, Westchester County, 122 N. Y. L. J. 40 


In the event a testator places a trustee in a position of dual loyalty, 
to its own stockholders and to the trust estate, by naming as trustee 
of the estate a company holding a bond and mortgage obligation of 
the testator, the trustee’s sale of the property subject to the bond and 
mortgage will not be set aside where it is shown that the trustee acted 
honestly and fairly and accepted reduced interest rates from the estate 
and sold the realty at a period of peak market values so that there 
would be sufficient funds to pay the mortgage and leave some funds for 
the other beneficiaries in the estate. The trustee was not shown to have 
taken advantage of its position by foreclosing the mortgage, when due, 
to the detriment of the estate. 


Retention of Non-Legals 





In re Melcher, New York Supreme Court, Appellate Division, No. 251E 


Executors and trustees may retain investments not eligible by law 
for the investment of trust funds, which were received by them pursuant 
to the terms of the will, provided they exercise due care and prudence 
in the retention and disposition of them and should not be summarily 
directed not to retain such investments. 


Reversion Interest in Trust Corpus in Testator 





Miller v. Woodbury Trust Co., New Jersey Superior Court, 
Chancery Division, Camden County, Docket No. 158/409 

The failure of a testator to make disposition of the corpus of a trust 
upon the failure of a contingent remainder in his possible unborn grand- 
children (there never having been any grandchildren born) results in 
the creation in the testator of a reversionary estate, which is an estate 
in the present and vests in the heirs at law of the testator as of the time 
of the testator’s death and not as of. the time of the termination of the 
trust. A reversion estate is subject to being divested upon fulfillment 
of the contingency. 
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Savings Bank Trust 





Knast Estate, Pensyivania Orphans’ Court, Philadelphia County, 66 District 
and County Reports 383 

Decedent deposited money in a savings fund account in his name 
“in trust for Benjamin Mauro, Jr.” The decedent delivered the deposit 
book to the mother of the minor and said, “Now the child has money.” 
The mother retained possession of the book until the death of decedent. 
The delivery of the deposit book by decedent to the mother of the minor, 
a baby, and the language used by him at the time indicate an unmis- 
takable intention to create an irrevocable trust. 


Surcharge of Executrix 





In re Derrico, N. Y. Surrogate’s Court, Westchester County, 
121 N. Y. L. J. 2065 

The court surcharged the executrix of an estate with an amount 
which she withheld out of the proceeds of the sale of estate realty to 
cover a mortgage obligation from decedent as mortgagor to said execu- 
trix as mortgagee. The evidence showed that there was no considera- 
tion to support the mortgage transaction between decedent and the 
executrix, and in the absence of consideration to support a promise to 
pay, the transaction is a voluntary and unenforcible promise of an 
executory gift. Therefore, the executrix was not entitled to retain the 
amount of the mortgage to the detriment of the residuary legatees under 
decedent’s will, since decedent died seized of the property subject to the 
mortgage. 


Valid Condition 





Estate of Horgan, California District Court of Appeal, Third District, 
Civ. No. 7591 


Testatrix devised certain property subject to the following condition: 
“There shall be reserved for the use and benefit of my beloved husband, 
James Horgan, for the period of his natural life or until he shall remarry, 
with right of termination at his option, the apartment on the second 
story.” The condition that the husband can occupy the property “until 
he shall remarry” is not a condition subsequent in restraint of marriage 
but merely determines the period during which he may occupy the 
premises: for his natural life or until he remarries. The marriage was an 
event fixing the time of the period during which his occupancy may 
continue. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 





Estate Tax on Insurance Trust 





Estate of R. B. Cutler v. Commissioner, U. S. Tax Court, 13 T. C. No. 18 


On December 19, 1935, decedent created an irrevocable insurance 
trust, the corpus of which consisted of five insurance policies issued on 
the life of the decedent. The trust indenture provided that upon the 
death of the decedent the trustee was to divide the corpus of the trust 
into as many parts as there were children of decedent then living and 
deceased children represented by then living issue. It was held under 
this trust instrument and the Connecticut law there existed a possibility 
of reverter by operation of law requiring the corpus of the trust to be 
included in the gross estate of decedent as a transfer intended to take 
effect at or after the death of the decedent within the purview of section 
811 (c) of the Internal Revenue Code. Estate of Spiegel v. Commis- 
sioner, 335 U. S. 701 followed. 


Release of Marital Rights Not Sufficient Consideration 





Commissioner of Internal Revenue v. Estate of J. S. Barnard, 
U. S. Court of Appeals, Second Circuit, No. 184 

Donor and her husband entered into a separation agreement which 
provided for the payment of $50,000 by donor to the husband in return 
for his relinquishment of any claims to her property. The agreement 
further provided that, in the event of a decree of divorce, the provisions 
of the agreement might be embodied in the decree, provided that they 
should not be altered thereby in any manner. Upon execution of the 
agreement, donor paid the $50,000 to the husband. At the same time, 
the parties entered into an oral agreement providing that, if donor should 
obtain a divorce, she would pay an additional $50,000 into a trust fund 
previously established by her for the benefit of her husband. Subse- 
quently, donor obtained the divorce and paid $50,000 into the trust fund. 
It is held that both $50,000 payments are subject to gift tax. The re- 
lease of marital rights is not regarded as sufficient consideration to avoid 
the imposition of gift tax, regardless of whether the transaction involved 
an antinuptial settlement or a separation agreement. Here, there was 
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no judgment debt upon which to predicate any liability on the part of 
donor, since the payments were made independently of the divorce 
decree. 

ae | 


Gift Tax — Community Property Amendments 





Estate of Holloway v. Commissioner, U. S. Court of Appeals, Ninth District, 
No. 12,033 

A husband and wife joined in developing California gypsum deposits, 
with very successful results. The wife had remained to help in the 
development under an agreement that one-half of everything would 
be hers. The community undertaking was incorporated in 1944 and 
gifts of shares of stock were made to a son, daughter, and son-in-law. 
It is held that the gifts were substantially the product of the wife. 
Furthermore, the husband and wife are considered to have occupied the 
position of partners by virtue of the contract giving the wife one-half 
of everything, under which separate conclusion but one-half of the gifts 
would be considered as consisting of the separate property of the wife. 
Therefore, but one-half of the value of the gifts is held taxable to the 
husband, with the remaining one-half taxable to the wife, under the 
1942 community property amendments to the gift tax law. 


Liability for Taxes—Insurance Used as Collateral 





Estate of I. L. Wilson, Orphans’ Court of Philadelphia, 
Pennsylvania, No. 1586 

Decedent gave a demand note to a bank on a loan, assigning life 
insurance policies as collateral. Two of the policies were payable to his 
estate and the others named the bank as trustee beneficiary. It is held 
that, under the provision of decedent’s will providing for payment of 
his debts, his testamentary estate is liable for the payment of the debt 
and that the proceeds of the insurance policies are only available in case 
the testamentary estate is insufficient to pay the loan. The Common- 
weath cannot compel the use of the policies rather than payment out of 
the estate. 


Tenancy in Common Substituted for Joint Tenancy 





In the Matter of Estate of Mellie M. Darby, California District Court of 
Appeal, 2nd Appellate District, Civil No. 16550 


In 1929, decedent transferred property acquired and paid for by her 
in 1924, to herself and two daughters in joint tenancy. In 1946, on advice 
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of counsel, to reduce decedent’s potential inheritance tax liability, the 
joint tenancy was changed to a tenancy in common by proper convey- | 
ances. The substitution of one mode of succession, which carries a 
smaller inheritance tax liability, for another mode of succession, which 
carries a greater inheritance tax liability, by legal means is permissible. 
The transfers made in 1946 were for a valuable consideration, viz: the 
reciprocal .reconveyance of a one-third interest as tenants in common. 
Only the value of decedent’s one-third interest is, therefore, includible 
in her taxable estate. 


Company Not Liable for Tax on Insurance Proceeds 





Estate of M. G. Palliser, N. Y. Court of Appeals, July 19, 1949 


Decedent, who died in 1937, carried life insurance in the amount of 
$50,000 on his life. The entire insurance proceeds were paid by the 
company to the beneficiary who squandered them. Subsequently, a 
deficiency in estate tax was assessed upon inclusion of the insurance in 
the gross estate. The executors brought suit against the company to 
collect the amount of estate tax allocable to the insurance. The Surro- 
gate held the insurance company liable for such tax. However, the 
Appellate Division overruled the Surrogate. On appeal to the present 
Court, the executors contended that Sec. 124 of the New York Decedent 
Estate Law and Federal Code Sec. 827 compelled a conclusion that the 
company was liable for the tax. In holding that the company is not 
liable for the tax, the Court of Appeals declares that it is neither one in 
possession of taxable property nor one interested in the estate. There- 
fore, it is not liable under Sec. 124 of the New York Decedent Estate 
Law, which provides for collection of the tax from “whomever is in 
possession” or from “persons interested in the estate.” With respect 
to the Federal Code, Sec. 826 provides for collection from a beneficiary 
only, while Sec. 827 makes only a “transferee, trustee, or beneficiary” 
liable. An insurance company would not come under any of these classi- 
fications. 


Division of Community Property in Contemplation of Death 





Rickenberg v. Commissioner, U. S. Court of Appeals, Ninth Circuit, No. 12091 


In December, 1942, decedent and his wife transferred their Cali- 
fornia property held in community into a tenancy in common. The 
purpose of the transfer was to avoid payment of estate taxes on the 
whole property. The Commissioner taxed the entire property on the 
ground that the transfer was in contemplation of death within the 
meaning of Code Sec. 811 (d) (5). As to the portion of the property 
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acquired after July 29, 1927, the court holds that no transfer of an in- 
terest in property was made between the parties. With respect to this 
portion of the property, decedent merely relinquished his power of man- 
agement and control over his wife’s share. Both parties owned one-half 
of the property before and after the transfer, under California law. 
Treasury Regs. 105, Sec. 81.15, which applies Code Sec. 811 (d) (5) to 
divisions of community property between the spouses into the separate 
property of each, is overruled. As for the portion of the community 
property acquired before July 29, 1927, the court holds that decedent 
made a transfer of a property interest to his wife in contemplation of 
death, to subject this portion of the property to estate tax. With re- 
spect to pre-1927 California community property, a wife’s interest is 
merely an expectancy. The transfer ripened this expectancy into a 
present interest. A purpose to avoid estate taxes is regarded as sufficient 
to make the transfer one in contemplation of death. Since the type of 
interest held by the wife in the pre-1927 property was merely an ex- 
pectancy, it amounted to but a marital right within the purview of Code 
Sec. 812 (b) (5). Hence, there was not sufficient consideration to pre- 
vent imposition of the tax. 


Executor’s Commissions 





Estate of A. K. Larkin v. Commissioner, U. S. Tax Court, 13 T. C. No. 23 


Executor’s commissions, although neither awarded by decree nor 
paid, are held deductible from gross estate, the amount claimed being a 
reasonable estimate of the amount allowable by the laws of the jurisdic- 
tion in which the estate is being administered. 


Taxability of Grantor 





Ingle v. Commissioner, U. S. Tax Court, 8 T. C. Memo, Docket No. 17082 


Under a trust agreement executed in 1929, as amended, taxpayer re- 
served the right and power to change any beneficiary or beneficiaries or 
the proportionate interest of any beneficiary or beneficiaries, except to 
revest title to principal or income in himself. The net income was pay- 
able quarterly to taxpayer’s two adult daughters. Upon the death of a 
beneficiary, the principal of the fund set aside for her and any accrued 
income was payable to the taxpayer-grantor or his estate. The net in- 
come of the trust during 1944 was paid to the two daughters. The trust 
agreement contained a broad spendthrift provision. It was held that 
the income of the trust is taxable to taxpayer-grantor under section 
22 (a), I. R.C. 
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HE seventy-fifth annual con- 

vention of the American Bank- 
ers Association was held at San 
Francisco October 30 to November 
2nd. The general convention 
speakers included Secretary of the 
Treasury John W. Snyder, Presi- 
dent Allan Sproul, New York Fed- 
eral Reserve Bank, Economic Co- 
operation Administrator Paul Hoff- 
man, and President Robert Sproul, 
University of California. 

F. Raymond Peterson, chairman 
of the First National Bank & Trust 
Co., of Paterson, N. J., was elected 
president of the American Bank- 
ers Association to succeed Evans 
Woollen, chairman of the Fletcher 
Trust & Savings Bank of Indian- 
apolis. 

James E. Shelton, president, Se- 
curity-First National Bank, Los 
Angeles, was unanimously nomi- 
nated and elected to the A. B. A. 
vice-presidency, thus being placed 
in line for the presidency at the 
A. B. A.’s 75th anniversary conven- 
tion at New York next year. 

Glenn L. Emmons, of New Mex- 
ico, was selected for A. B. A. treas- 
urer, to succeed Frank P. Powers, 
president of the Kanabee State 
Bank, of Mora, Minn., who has 
served two years in that office. Mr. 
Emmons, who is president of the 
First State Bank of Gallup, was 
named by action of the A. B. A. 
Executive Council. 

Biographies of the new officers 
follow: 

F. Raymond Peterson was born 
in Farlington, Kansas. 





A. B. A. Holds 75th Annual 


Convention 





He received his education in the 
public schools of Girard, Kans.; the 
State Normal School at Pittsburgh, 
Kans.; Gem City Business College, 
Quincy, Ill., and New York Uni- 
versity. 

Mr. Peterson began his banking 
career in the State Bank of Girard, 
Kans., in 1914, while attending 
high school in that city. From 
1917 to 1919, he served as a Lieu- 
tenant in the Finance Department 
of the U. S. Army. Returning from 
military service, he became a Kan- 
sas State bank examiner in 1919. 
Later in 1919, he became cashier 
of the First State Bank at Chero- 
kee, Kans. 

From 1922 to 1935 (except 1927- 
1928 when he was vice-president 
and cashier of the Citizens Na- 
tional Bank, Okmulgee, Okla.) , he 
was national bank examiner in the 
tenth, eighth, eleventh and second 
Federal Reserve Districts. 

In 1936, Mr. Peterson was elected 
executive vice-president of the 
First National Bank of Paterson, 
N. J., and the following year was 
advanced to the presidency of that 
institution. In 1942, he assumed 
the title of chairman as well as 
that of president. Upon the con- 
solidation of the First Nhtional 
Bank and the Paterson National 
Bank on June 1, 1946, he became 
chairman and chief executive offi- 
cer of the consolidated institution, 
the First Paterson National Bank 
& Trust Co. On Nov. 1, 1948, the 
Second National Bank of Paterson 
was merged with the First Pater- 
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son National Bank & Trust Co., 
and the name of the succeeding in- 
stitution was changed to the First 
National Bank & Trust Co. Mr. 
Peterson was elected chairman of 
the board. 


Mr. Peterson has been active in 
the affairs of the New Jersey Bank- 
ers Association and the American 
Bankers Association. He has 
served as chairman of the Federal 
Legislative Committee of the New 
Jersey Bankers Association, as 
treasurer, vice-president and presi- 
dent of that Association. Since 
1941, he has been a member of its 
Executive Committee. He was a 
member of the executive commit- 
tee of the Paterson Clearing House 
Association from 1936 to 1948 and 
served as its president in the year 
1942-1943. 


In the American Bankers Asso- 
ciation, he served as chairman of 
the executive committee of the 
National Bank Division from 1941 
to 1943, and as president of the 
Division in the year 1943-1944. 

Mr. Peterson is a member of the 
Paterson Industrial Commission 
and the Paterson Plant Manage- 
ment Commission. He is a former 
member of the board of governors 
of New York Chapter of the Rob- 
ert Morris Associates and vice- 
president of the Money Market- 
eers, an association connected with 
the Graduate School of Business of 
New York University. 


He is married and makes his 
home in Englewood, N. J. 


James E. Shelton is _presi- 
dent of the Security-First National 
Bank of Los Angeles. A graduate 
of Stanford University with the 
degrees of Bachelor of Arts and 
Doctor of Jurisprudence, he prac- 


ticed law in Los Angeles from 
1912-1917, and served as trust 
counsel for the Title Insurance & 
Trust Co., of Los Angeles, from 
1917 to 1919. 

In the latter year he moved to 
the Security-First National Bank 
of Los Angeles to accept the posi- 
tion of assistant trust counsel. The 
following year he became the 
bank’s secretary and in 1921 he 
was appointed vice-president and 
secretary. One advancement af- 
ter another in succeeding years 
brought him to the presidency of 
his bank in 1946. 

Mr. Shelton’s activities in bank- 
ing organization were: 

California Bankers Association— 
1934-35, chairman, Group Five; 
1939-45, member, Executive Coun- 
cil (chairman 1940-41); 1941-42, 
vice-president; 1942-43, president, 
and 1946-49, member, Committee 
On Legislation and Taxation. 

American Bankers Association— 
1940-41, member, Committee on 
Trust Investments; 1943-44, mem- 
ber, Federal Legislative Council; 
1943-45, member, Executive Coun- 
cil; 1948-49, member, Executive 
Council, and 1948, State vice- 
president, National Bank Division. 

Association of Reserve City 
Bankers—1948-49, member, board 
of trustees, Banking Research 
Fund. 

Outside the field of banking Mr. 
Shelton has held the following po- 
sitions: 1927-28, president, Rotary 
Club of Los Angeles; 1931-32, presi- 
dent, University Club of Los An- 
geles; 1933, potentate, Al Malaikah 
Temple (Los Angeles) A. A. O. N. 
M. S.; 1933-48, director, Los 
Angeles Chamber of Commerce 
(president, 1946), and 1943-48, di- 
rector, California State Chamber 
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of Commerce (first vice-presiident, 
1948-49) . 

Glenn L. Emmons is president 
and chairman of the First State 
Bank of Gallup, New Mexico. 

Mr. Emmons served as president 
of the New Mexico Bankers Asso- 
ciation in 1940-41 and has been 
active in A. B. A. work, having 
been named a member at large of 
the Executive Council, and a mem- 
ber of the Administrative Commit- 
tee, in addition to his other posts 
as director of Kiwanis Club and 
the New Mexico Chamber of Com- 
merce. 

Mr. Emmons began in 1919 as 
messenger in the Gallup State 
Bank, a humble beginning for the 
past commander of the 84th 
Squadron at Kelly Field, Tex., a 
wartime post he assumed after 
graduation from the University of 
New Mexico. He also served over- 
seas as commander of an Air Force 
detachment at Nargate, near 
Dover. 


In 1921 he joined the newly or- 
ganized First National Bank of 
Gallup as assistant cashier under 
his brother, John J. Emmons, 
presiident. The bank was reor- 
ganized in January, 1934, as the 
First State Bank of Gallup, and in 
the following year, upon the re- 
tirement of his brother, he as- 
sumed his present post as presi- 
dent and chairman. 


New Division Heads 


The following were named heads 
of the various A. B. A. divisions: 
State Bank Division, Claude E. 
Bennett, president, Tioga County 
Savings & Trust Company, Wells- 
boro, Penn.; Trust Division, John 
W. Remington, vice-president, Lin- 
coln Rochester Trust Company, 
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Rochester, N. Y.; National Bank 
Division, William B. Gladney, 
president, Fidelity National- Bank, 
Baton Rouge, La.; Savings and 
Mortgage Division, R. R. Mce- 
Elvare, president, Bank for Sav- 
ings, New York; State Association 
Section, Andrew Miller, executive 
secretary, Washington Bankers 
Association, Seattle. 


Address of Evans Woolley, Jr. 


In addressing the first general 
session of the convention Evans 
Woollen, Jr., retiring president, 
said in part: 

When the war ended, banking 
undertook a program of financial 
leadership in the tremendous task 
of reconverting business and indus- 
try to peacetime operation. At the 
close of the war, business and in- 
dustry needed working capital tc 
reorganize production lines, to em- 
ploy and train labor for peacetime 
production, to build inventories for 
manufacturing postwar products, 
and to stock wholesale and retail 
shelves that were virtually empty. 
Adequate credit for all these pur- 
poses was made available to busi- 
ness and industry. 

During the two years 1946 and 
1947, insured commercial banks 
met these needs for credit by in- 
creasing their business and indus- 
trial loans from $9,400,000,000 to 
$18,000,000,000—an increase of $8,- 
600,000,000. Throughout those 
years, business and industry were 
confronted with the problem of re- 
converting and stepping up pro- 
duction in the face of vast con- 
sumer demand and great material 
and labor shortages. The inevitable 


- results were constantly higher price 


levels and a still more greatly in- 
creased demand for credit. 
If the banks had not provided 
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adequate credit, business and in- 
dustry could not have produced 
the thousands of products which, 
within the past year, have again 
become plentiful in supply. If the 
goods had not been produced, the 
consequence would have been even 
greater inflation. Banking was 
acutely aware of its two-edged re- 
sponsibiility to provide adequate 
productive credit and to dampen 
down the inflationary fires by re- 
jecting useless loans that could only 
have added fuel to the flames. 


In January, 1948, it undertook 
its voluntary credit control pro- 
gram. Under this anti-inflation 
program, the banks saw to it that 
credit was directed into loans for 
productive purposes and withheld 
from nonproductive and specula- 
tive channels. Thirteen pilot meet- 
ings were held in key cities of the 
country. At these meetings, the 
voluntary credit control program 
was presented to representative 
bankers of each area of the coun- 
try. The pilot meetings were sup- 
plemented by additional meetings 
held by the bankers associations of 
all the states. 


The acceptance of this program 
by the banks and their cooperation 
with it is attested by the results. 
The rapid increase in bank loans, 
which had been going forward 
since the end of the war, began to 
level off. At the same time, the 
pipelines of supply were rapidly 
filling; rapidly inventories rose to 
unprecedented highs; and demand 
and supply were rapidly being re- 
stored to a more normal balance. 
During the entire year 1948, when 
the voluntary credit control pro- 
gram was in effect, bank loans to 
business and industry expanded 
only $700,000,000. 
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Since the end of 1948, bank 
loans have decreased. Recently, 
weekly reporting member banks 
have been reporting business, in- 
dustrial, and agricultural loans of 
about $13,000,000,000, a decrease 
of about $2,000,000,000 as com- 
pared with a year ago. This de- 
crease in commercial loans came 
about, not because of any reversal 
of bank lending policies, but be- 
cause of decreased consumer de- 
mand, lower commodity prices, 
more conservative inventory poli- 
cies on the part of business and in- 
dustry, a reduction of industrial 
output this year, and the refund- 
ing of bank loans into new issues 
of industrial securities because of 
presently favorable conditions in 
the bond market. 

All of these factors have com- 
bined to reduce both the demand 
for bank credit and the amount of 
such credit outstanding. Regard- 
less of how aggressive banks may 
be in their lending policies, they 
cannot expand their loan portfo- 
lios unless borrowers need loans 
and are willing to borrow. In view 
of the decrease in the volume of 
business; the lessening of output in 
many industries; the restricted in- 
ventory policies of retailers, whole- 
salers, and manufacturers; and the 
hesitancy of many consumers to 
buy in the face of the price de- 
clines of the past year, the de- 
crease of about $2,000,000,000 in 
the amount of bank credit out- 
standing is surprisingly small. It 
is not a symptom to give alarm. 

Chartered banking has main- 
tained its credit-granting flexibility 
throughout the years since the war. 
It has done so in spite of uncer- 
tainties regarding federal monetary 
policies and many disturbing legis- 











lative proposals affecting bank re- 
serves. It has maintained its 
adaptability in spite of the com- 
petitive lending policies of certain 
government credit agencies. It will 
continue to do so regardless of what 
criticism may be leveled at it for 
the sake of political expediency. Its 
role in the economy is that it can 
and does meet the changing credit 
needs of business, industry and 
agriculture. That is a chief reason 
for its continued existence. 


Address of W. Randolph Burgess 


The outstanding address of the 
convention was that of W. Ran- 
dolph Burgess, chairman of the ex- 
ecutive committee of the National 
City Bank of New York, who took 
as his subject, “Honest Money and 
Human Welfare. Mr. Burgess said 
in part: 

In the second stage of recovery 
which we are entering the advance 
of human welfare through sounder 
and more usable money will de- 
pend in substantial measure on 
what the United States does. The 
rest of the world is looking to us 
for aid and for leadership as never 
before,—that is the overwhelming 
lesson borne in on the traveler to 
any corner of the world. To meet 
that responsibility there are three 
things especially that we must do. 
1. Continue Aid Program 

The first thing we must do is to 
continue without interruption, but 
in steadily decreasing amounts, the 
foreign aid program on which we 
are launched. By that I mean the 
Economic Cooperation Administra- 
tion and the activities of the Inter- 
national Bank and Fund. There 
have been of course some mistakes, 
errors in allocations of funds, some 
unwise use, not enough insistence 
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on sound monetary policies. But 
by and large the major purposes 
are being achieved. Recovery has 
been substantial; political stability 
and cohesion are greater. For this 
country we have had in the main 
good sound men, businessmen and 
bankers running the program. On 
the whole they have done well this 
difficult, delicate, unprecedented 
task. The steady reduction in the 
amount each year and the knowl- 
edge of termination in 1952 are the 
best incentive for other countries 
to do their utmost for themselves. 
Attempts to trace down and dic- 
tate the use of every nickel do not 
succeed. That is government plan- 
ning; it moves in the direction of 
state socialism; and it never works. 

The International Bank is stead- 
ily increasing its prestige and un- 
derstanding and gradually expand- 
ing its loans. By 1952, when E.C.A. 
runs off, the bank should be the 
spearhead in a sound flow of 
United States capital abroad. The 
difficulties of attracting our capital 
to other countries are very great, 
and success will depend on what 
those countries do in providing a 
favoring climate. It has not yet 
been done; and in fact the areas 
that need capital most are now in- 
creasing the obstacles to capital by 
nationalistic policies. The World 
Bank has a strategic position in 
educating borrowers how to estab- 
lish the necessary conditions. 


2. Follow Liberal Trade Policies 


The second great assist that this 
country can give at this time is a 
liberal trade policy. By liberal I 


. mean willingness to import as well 


as export. Of our present volume 
of exports, about 40 per cent rep- 
resents gifts from the American 
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taxpayer. To take this load off the 
taxpayer, as we must and shall, we 
can either cut exports by 40 per 
cent or increase our imports of 
goods and services and our invest- 
ments abroad. This is not as hard 
as it sounds for substantial aid can 
come from expenditures of our 
tourists abroad—equivalent to an 
import—from remittances abroad 
and various services foreigners can 
render us. The repricing of curren- 
cies encourages all of this. 

Some export and import busi- 
nesses in this country will suffer. 
There is no denying or avoiding 
that result. The reasonable hope 
is that a larger total volume of 
trade over reduced barriers will 
more than offset the losses. It will 
be for the greatest good of the 
greatest number. The consumer 
especially will gain. 

The people of this country have 
approved by and large the Recip- 
rocal Trade Agreement policy of 
Secretary Hull as a method of 
liberalizing and increasing trade, 
carefully, gradually and with due 
regard for the people directly af- 
fected, as well as the population as 
a whole in their capacities of con- 
sumers as well as producers. It is 
essential to continue this policy. 


3. Keep the Dollar Sound 

Our third responsibility in the 
reestablishment of stable money 
over the world is to keep the 
United States dollar sound. The 
dollar today is the anchor for 
world money. For the time being 
it has taken the place of gold as a 
measure of value and a medium 
for final payments of international 
debit and credit balances. To us 
the dollar feels so secure that it 
seems almost foolish to question it. 


But it is being questioned abroad 
in one special way. Foreigners are 
afraid of a depression in this coun- 
try, which would change the buy- 
ing power of the dollar, upset the 
flow of world trade, and impair our 
continued ability to aid Europe. In 
place after place the traveler meets 
the question “are you headed for 
depression,” or again “are you 
headed for inflation.” 

For stable world money we need 
to think of the buying power of the 
dollar as well as its gold value. 
This is largely a problem of our 
internal economic policies. Up to 
this point the prophets of gloom as 
to our economy and the value of 
our dollar have been disappointed. 
We have, it is true, done many 
things that were wrong. Our gov- 
ernment economic advisors were 
completely wrong when they ex- 
pected economic collape after the 
war. Their prescription of higher 
wages and prices and very easy 
money was exactly wrong and en- 
couraged inflation. 

That there was no depression, 
and that inflation did not get out 
of hand was due largely to one 
thing:—production and more pro- 
duction. Business reconverted from 
the war with astounding speed; 
businessmen opened up the throttle 
with the construction of new 
plants—the pouring on the mar- 
ket of new products—the gradual 
meeting of shortages and filling 
of pipe lines. That all this was 
done with reasonable restraint 
and caution was demonstrated this 
year,—for a substantial inventory 
adjustment has apparently been 
made without any serious break- 
downs or collapse. In the past 
four years private enterprise 
proved not only its strength and 
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power, but also its growing re- 
straint and wisdom. 

However, our good fortune to 
this point should not blind us to 
the dangers we face today. For as 
we meet here the United States 
Government is violating the most 
sacred principle of sound money,— 
a balanced national budget. To- 
day’s economic pundits tell us you 
don’t need to balance the budget 
every year, but only over a period 
of years. But suppose we take 
these gentlemen at their word, 
which I do only for illustration, 
they would say the budget should 
overbalanced in prosperity and un- 
balanced in periods of depression. 
Even this dubious rule is being 
violated, for the Secretary of the 
Treasury has assured us with good 
reason that we are not in a depres- 
sion but in prosperity, with a na- 
tional income above 210 billion 
dollars. 

We are today in the ludicrous 
position of telling other countries 
they must balance their budget as 
a condition of our aid or loans, 
while we ourselves are badly out 
of balance. At a time when our 
leadership is as important as our 
aid, we are undermining our in- 
fluence, because we are guilty of 
economic insincerity. 

There is only one sound way of 
meeting this issue and that is by 
cutting expenses. Taxes are al- 
ready too high, dangerous to our 
productive power, dangerous to 
our political liberties. True that 
defense and foreign aid and service 
to veterans are heavy and to a de- 
gree necessary burdens. Every 
careful survey, however, such as 
the one just completed by the 
Committee on Public Debt Policy 
shows that we can make substan- 
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tial cuts in our spending without 
neglect of essential policies.. To do 
this will require postponing some 
national spending that important 
pressure groups are backing. It 
will require a new type of political 
leadership that dares to tell the 
people the truth. This is necessary 
to keep our money honest and 
play our allotted part in the world 
drama. 

The great political conflict which 
we, along with most other coun- 
tries, are facing today is the con- 
flict between the so-called welfare 
state and sound money. When a 
country makes the welfare state 
its objective it almost always starts 
spending government money faster 
than the production of the country 
justifies. This means an unbal- 
anced budget, credit expansion, 
unsound wage and price policies, 
and in the long run a slowing down 
of production because people are 
trying to get something for noth- 
ing instead of working for it. When 
this happens the “welfare state” 
may be an enemy of human wel- 
fare, for there can be no lasting 
human welfare when money is un- 
stable. Simply calling a state a 
welfare state does not make it one. 
Someone has said recently that 
what we need is a state of welfare 
and not a welfare state, and to 
have welfare there must be sound 
money. Sound money cannot long 
survive large budget deficits. 


The Dollar and Gold? 


Historically one of the best pro- 
tections of the value of money 
against the inroads of political 
spending was the gold standard,— 


‘the redemption of money in gold 


on demand. This put a check rein 
on the politician. For inflationary 
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spending led to the loss of gold 
either by exports or by withdraw- 
als by individuals who distrusted 
government policies. This was a 
kind of automatic limit on credit 
expansion. It limited the area of 
money management. The power 
to redeem money in gold also gave 
the people confidence in the sound- 
ness of their money. 

Of course the modern economic 
planners don’t like the gold stand- 
ard just because it does put a limit 
on their powers. They argue with 
some cogency that a gold drain 
may impose credit restrictions just 
at a time when the country is in 
depression and credit restriction is 
undesirable. There are two answers 
to this. One is that even under 
the gold standard there are large 
areas for money management, as 
was amply demonstrated in the 
United States in the 20’s. The sec- 
ond point is that politically man- 
aged money is almost always too 
liberal and almost never puts the 
brakes on expansion early enough 
or firmly enough. It is so easy for 
the desire to finance the Treasury 
cheaply to interfere with tighten- 
ing credit when the welfare of the 
people will be served by resisting 
inflation. These political and hu- 


man considerations are the real 
reason why. we need the gold 
standard. 

I have great confidence that the 
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world will return to the gold stand- 
ard in some form because the peo- 
ple in so many countries have 
learned that they need protection 
from the excesses of their politicial 
leaders. It was interesting that 
when even the New Deal econo- 
mists studied the monetary future 
in setting up the Monetary Fund, 
they decided to use gold as their 
basic reserve, and the gold dollar 
as their measure of currency 
values. 
people today reaching for the se- 
curity which gold gives them. For 
example, the Greek drachma today 
is being stabilized through sales 
by the central bank of gold sover- 
eigns in the open market. Where 
people have seen paper money is- 
sued in such excesses as to make it 
substantially worthless — as hap- 
pened in Greece—nothing but lit- 
erally hard money can establish a 
secure basis for monetary recon- 
struction. 

There is a group of people today 
asking for the restoration of the 
full gold standard immediately in 
the United States. Today we have 
a dollar that is convertible into 
gold for foreign governments and 
central banks; these people are 
asking for the same rights to hold 
gold for our own citizens. In prin- 
ciple I believe these people are 
right, though I think they are 
wrong in their timing, and over- 
emphasize the immediate benefits. 
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Bank Investment Policy 
Interest Rates and Savings 


UGUST IHLEFELD, Presi- 

dent of the Savings Bank 
Trust Company of New York, 
outlines the following important 
points which should govern sav- 
ings bank investment policy. This 
program is based on prospect of 
continued low interest. 

1. Mutual savings banks should 
safeguard yields. They should not 
be tempted to liquidate a major 
part of the bond account for profit- 
taking purposes because many is- 
* sues sell at premiums, and reinvest 
the proceeds in short-term low 
yield securities. 

2. Shifts out of long-term Gov- 
ernments are fully justified when 
alternative investments of good 
quality giving considerably higher 
yields are available. At this time, 
the one justifiable basis for realiz- 
ing capital gains through sale of 
Governments is to reinvest the 
proceeds in sound, amortizing real 
estate mortgage loans. Obviously, 
the latter must give a sufficient 
additional yield to compensate for 
the reduction of quality and liquid- 
ity that is involved. 

8. Corporate bonds, by and 
large, do not offer sufficiently 
higher yields to justify large-scale 
shifts from Governments. This is 
in spite of the fact that insurance 
companies, for reasons suitable to 
themselves, have done such shift- 
ing. 

4. Further study may show that 
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section 235, subdivision 21, of the 
New York State savings bank law 
will help savings banks to secure 
higher yielding quality investments 
over a period of time. 

5. Sound, amortizing real estate 
mortgages offer the most promis- 


ing field for increasing yields 
through investment shifts. This is 
due to the wider spread between - 
mortgage and Government bond 
yields. Nevertheless, intensive ef- 
forts will be needed to increase 
mortgage portfolios; institutional 
demand expands when interest 
rates decline, while the growth in 
the mortgage supply has slackened 
from the rapid pace of 1947 and 
1948. 


Because mutual savings banks 
are savings institutions, states Mr. 
Thlefeld, they can with propriety 
and safety hold long-term earning 
assets. Hence, they can protect 
themselves from the adverse effect 
upon earnings of a decline in in- 
terest rates far more readily than 
can commercial banks. The solu- 
tion of the problem of coping with 
a further decline in the level of in- 
terest rates lies, therefore, in the 
continued holding of long-term in- 
vestments that provide an ade- 
quate return to the bank—even 
though interest rates in the mar- 
ket should decline further. It is 
good savings banking, especially in 
an era of falling interest rates, to 
protect the level of earnings by re- 
taining sound and suitable long- 
term investments. 
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Switching from Governments 
into long-term corporate obliga- 
tions is not recommended. Atten- 
tion is directed to the fact that 
the average yield of the triple-A 
corporation bonds included in 
Moody’s index was 2.62 per cent 
in August; at the same time, the 
yield on taxable Governments was 
2.24 per cent. To secure this addi- 
tional return of 38 basis points, a 
savings bank would have to sub- 
stitute obligations classified as 
“risk assets,” usually of longer ma- 
turity. While triple-A bonds are 
high quality investments, they 
would not benefit directly from 
Federal Reserve open-market sup- 
port in the event interest rates 
reversed the present trend. Shifts 
to corporate issues might more 
advantageously be postponed until 
a wider yield spread prevails with 
Governments. When business ac- 
tivity swells the volume of corpo- 
rate offerings and yields rise, 
switching from Governments would 
appear to be in order. 


Mr. Ihlefeld points to the in- 
vestment policies of life insurance 
companies for an explanation of 
the only slightly higher return on 
corporate issues over Government 
bonds. Life insurance companies, 
as contrasted with mutual savings 
banks, are not so concerned with 
liquidity; life insurance company 
liabilities do not consist entirely of 
deposits subject to withdrawal on 
short notice. In addition, they are 
not as concerned as savings banks 
about market price declines. Ac- 
cordingly, unlike the savings banks, 
they find the relatively small yield 
difference between high-grade cor- 
porates and Governments sufficient 
to warrant the purchase of the 
former. 





Under section 235, subdivision 
21, of the New York State savings 
bank law, savings banks are per- 
mitted to invest a limited amount 
of their funds in corporate interest- 
bearing securities not otherwise 
eligible for the investment of their 
funds. Mr. Ihlefeld is of the opin- 
ion that intensive study of oppor- 
tunities will reveal that desirable 
investments giving a_ relatively 
high rate of return can be secured 
via the private placement route, 
as life insurance company expe- 
rience attests. 


Outlook for Interest Rates 

Addressing the annual meeting 
of the American Life Convention, 
Claude L. Benner, president of the 
Continental American Life Insur- 
ance Company, declared that “the 
present Administration is deter- 
mined that the money market will 
be controlled and managed during 
the days ahead.” 

Mr. Benner feels that the money 
market will continue to be con- 
trolled by those who believe in 
cheap money, and that any mate- 
rial change in interest rates, on the 
upside, is very unlikely. He notes, 
for example, the reluctance with 
which our monetary authorities 
permitted interest rates to rise dur- 
ing the past two and a half years, 
when the demand for new funds 
for business investment far ex- 
ceeded the supply of savings. Con- 
sequently, he reasons, it is fairly 
certain that these same authorities 
will do nothing to make interest 
rates rise if the demand for busi- 
ness investment should decline. 

In this connection, it is entirely 
probable that there will be some 
decline in business investment dur- 
ing 1950. Therefore, in the ab- 
sence of increased armament ex- 
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penditures of such magnitude as 
may call for deficits large enough 
to put the forces of inflation to 
work, there is small chance, if any, 
of an upward movement in inter- 
est rates for the coming year. Fur- 
thermore, if the business pattern 
for the months immediately ahead 
should be one of continuing read- 
justment, or if the total volume of 
private construction declines; or if 
inventories do not increase and 
there is some reduction in the rate 
of overall business activity, it is 
likely that interest rates will tend 
downward. 

Mr. Benner also remarks that 
monetary authorities will take 
positive steps to make money even 
cheaper if really large-scale unem- 
ployment should develop. This 
will be done in an effort to stimu- 
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late private lending and investing. 

The outlook for interest rates 
over the near-term, therefore, is 
tied up with the outlook for busi- 
ness and the movement of prices. 
An erosion of business activity will 
probably witness a further decline 
in rates. On the other hand, if the 
structure of interest rates at a rela- 
tively low level could be main- 
tained during the 1947-48 inflation- 
ary period, what likelihood is there 
in the present situation that they 
will be permitted to go higher? 

As an illustration of one of the 
many methods used to keep inter- 
est rates low, Mr. Benner points to 
one phase of mortgage lending. 
Here, the level of interest rates 
has been more or less arbitrarily es- 
tablished by the Veterans and 
Federal Housing Administration. 
Only recently, there was little or 
no market for 4% V. A. and 
F. H. A. loans. If the rate had 
been increased to 442%, there 
would have been an ample private 
market for these borrowings. How- 
ever, instead of raising the interest 
rate, the Government, through an 
RFC subsidiary, furnished the 
funds for these loans. Last year, 
according to Mr. Benner, it is esti- 
mated that over $1 billion of such 
mortgages were so financed; since 
July of this year, it is believed that 
over $250 million has been used for 
this purpose. States Mr. Benner: 
“Here is one of the most flagrant 
examples of the Government’s 
pressure to keep interest rates 


lower than a free competitive 
money market would make them.” 

The longer term, however, pre- 
sents a different picture as to the 
trend of interest rates. Mr. Ben- 
ner believes that social and eco- 
nomic forces, if permitted to oper- 
ate without too much restriction, 
will make for higher interest rates. 
This forecast he bases on the fact 
that we are in a capital hungry 
world. 

“Not only does much of the 
western world still lie in ruins and 
must be rebuilt if any reasonable 
standard of living is to be regained, 
but the rapid advances made in in- 
dustrial technique during the past 
decade are making a demand for 
huge sums of capital. The long 
term secular problem in this con- 
nection seems,” declares Mr. Ben- 
ner, “to be a scarcity of savings, 
rising prices and inflation, rather 
than oversavings, abundance and 
deflation. 

“Moreover, all the social and po- 
litical trends today seem to be 
working to increase consumption 
at a rate faster than output can be 
increased. The emergence of the 
social welfare state with all the 
manifold schemes for raising the 
standard of living of the masses 
and at the same time cutting down 
their hours of labor, plus the threat 
of war which is calling for the ex- 
penditure of stupendous funds on 
armaments, makes the prospect of 
a long term upward movement in 
prices almost inevitable.” 
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Answer the once-a-year Christmas Seal letter . . . and you make 
possible the year-round giving of health, life itself. 

Your contribution will support the research, education, case-finding, 
and rehabilitation programs of the National Tuberculosis Association 
and its affiliates— which since 1904 have helped to spare almost 
5,000,000 lives. Yet, TB still kills more people between the ages of 15 
and 34 than any other disease. 

So, please, as part of your giving this year, remember Christmas 
Seals. 


Answer the letter that saves lives — send in your contribution, today. 
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Then when each panel in a strip meets his approval, he makes a careful pencil rendering as above. 
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After this, the pencil rendering is carefully inked in, as you see here. 


STEP BY STEP... 


that’s the way it’s done successfully! 


S YOU CAN SEE, Chic Young goes 
through many steps to arrive at 
a finished cartoon. 

And Chic Young, together with 
other smart Americans, will tell you 
that the step-by-step method is the 
easiest, surest way of doing any- 
thing worth while. 

Particularly, saving money. 


One of the easiest and surest ways 
to set aside money is to buy U.S. 
Bonds the step-by-step method— 


Set aside a regular amount week 
after week, year after year. 

Get started now. Get Bonds 
through Payroll Savings or at your 
bank or post office. 


AUTOMATIC SAVING IS SURE SAVING—U. S. SAVINGS BONDS 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service. 


7 


THE BANKING LAW JOURNAL 





